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PRELIMTNARY STATEMENT

The Depar tment  o f  Hea1th  and Senior  Serv ice '  s  (  tne "DHSS" )

dec is ion on February  18,  2011-  to  pub l ish  a  not ice  in  the New

Jersey  Reg is te r  ( t ne  "NoL ice " )  cance l i nq  the  regu la r l y  schedu led

sta tewide caI I  fo r  cer t i f i ca te  o f  need appt ica t ions for  a  new

genera l  hosp i ta l  on  Apr i l  1 ,  20LL ,  and  i ssu ing  a  l im i ted  spec ia l

ca l  l  f  o r  cerL i  f  i ca t .e  o f  need app l  ica t  ions f  o r  a  new acut .e  care

hosp i ta l  in  Bergen Count .y  ( t t re  ' f  Ca l1"  )  ,  mer i ts  immedia te  rev iew

by the Appel lat .e Divis ion. The Court '  s intervent ion is warrant,ed

because the DHSS'  base less dec is ion represents  an impermiss ib le

depar ture  f rom the app l icab le  regu la t ions govern ing cer t i f i ca tes

of  need,  and,  i f  not ,  reversed,  would  a l low the DHSS to  subver t

the process estab l ished to  ensure the order ly  prov is ion o f  h igh

qual i ty  hea lLh care serv ices Lo the Sta te .

The DHSS ' dec i s ion was prompt.ed by Hackensack Univers i ty

Medica l  Cent ,er 's  (  "HUMC" )  submiss ion o f  a  pet i t ion  on December

16 ,  20 t0  seek ing  a  ca l l  f o r  ce r t i f i ca te  o f  need  app f i ca t i ons  fo r

a  new genera l  hosp i ta l  in  Westwood,  New Jersey ( t f re  "  Pet  j - t ion"  )  .

This Pet i t ion is yet another at tempt by HUMC t,o compel the

opening of an acute care hospital  at  the now defunct Pascack

Va l l ey  Hosp i ta l  ( "PVH" )  s i t e .  HUMC,  a long  w i th  Tou ro  Un ive rs i t y

School  o f  Medic ine (  "Touro"  )  ,  purchased the rea l  es ta te

compris ing the former PVH campus at a bankruptcy court  auct ion

in  February  2008.  Pursuant  to  the Cer t i f i caLe o f  Need issued by

the  DHSS on  December  28 ,  2007  c los ing  PVH (  "2007  C losu re  CN"  )  ,



HUMC had t .o comply with al l  statutory and regulaLory

requirements and commence operat ions within a 24-month per iod in

order  to  re-estab l ish  an acute  care  hosp i ta l  a t  pVH.  Rather

t 'han meet these precondit ions, HUMC has att ,empt.ed to bypass the

lega1 process for determining need and obtaining proper approval

for  the opening o f  a  new genera l  hosp i ta l .

Indeed,  HUMC submi t ted a  cer t i f i ca te  o f  need app l ica t , ion to

transfer ownership of  pVH ( "HUMC CN" )  and a publ ic hear ing was

scheduled on the mat t ,er  we l - l  before  the exp i ra t ion o f  the two-

yea r  deadL ine  on  December  28  ,  2OOg .  Neve r the less ,  when  i t

appeared that the DHSS' staf f  was prepared to recommend. denial

o f  Lhe app l ica t ion,  HUMC made the caLcu la ted dec is ion to  request

that t 'he DHSS defer i ts consid.erat ion for up to s ix months or

unt i l  January 7 ,  2 010 .  HUMC then requested react, ivat ion of  the

HUMC CN on January  5 ,  zOtO,  a f ter  the deadl ine in  the 2OO7

Closure CN had a l ready passed. .  By de lay ing the process,  i t

appears that  HUMC hoped to benef i t  f rom a

admin is t ra t ion .

change in t .he

HUMC's  s t ra tegy has cu lminated in  the DHSS arb i t rar i l v  and

capr ic ious ly  issu ing the CaI1 wi thout  a  f ind ing o f  need or

ext raord inary  c i rcumstances.  In  fac t ,  there  is  no need for  a  new

acute care hospi ta1 in Bergen County .  As such ,  t ,h i  s l  imi ted cal  l

i  s unwarranted and in contravent i -on of  both t ,he let ter and

sp i r i t  o f  the DHSSr own regu la t ions govern ing cer t i f  i ca t ,es  o f

need;  put  s imply ,  th is  maneuver  f l ies  in  the face o f  ra t iona l



heal th  care  p lann ing.  Addi t iona l ly ,  the nar rowly  Ea i lo red CaI l

which f  avors a single provider:  HUI ' IC further demonstrates

the arb i t rary  and capr ic ious nature  o f  the DHSS'  ac t ions.  Thus,

g iven the pub l ic  in terest  a t  s take and the poss ib le  conservat ion

of  t , ime and resources,  the in terests  o f  j  us t ice  weigh in  f  avor

of  grant ing th is  mot ion for  leave to  appeal  the DHSS'  dec is ion

to  i ssue  the  Ca l I  ( t ne  "Mo t ion " )

STATEIUENT OF FACTS A}ID PROCEDURAT HISTORY

A. Petit ion And CalI For Certif icate Of Need Applications For
A New Hospital In Bergren County.

On  December  t6 ,  20L0 ,  HUMC submi t ted  i t . s  Pe t i t i on  to  the

DHSS to  i ssue  the  Ca1 I .  (Pa5)  .  Impor tan t l y ,  HUMC's  Pe t i t . i on  d id

not ,  make a bona f ide showing of  need for  a new acute care

hospital  .  Instead, HLIMC made conclusory and unsupported

a s s e r t i o n s  o f  n e e d . For  instance,  the occupancy rates and

diver t  data  submi t ted in  HUMC's P e t i t i o n  a r e  o u L d a t e d .  
I

Fur thermore,  the Pet  i t ion  fa i ls  Lo address the impl ica t ions o f

the Pat ient Protect ion and Af f  ordable Care Act,  whi-ch due to

bundled and episode care reimbursement and the creat ion of

accountable care organi zatr ions, wi I l  most assuredly serve to

reduce admissions and the length of  hospi tal  stays, thereby

fur ther  erod ing occupancy ra tes  a t  hosp i ta ls  across the nat ion.

'  I t  should be noted that t ,he occupancy rates ci ted by HUMC
are based on main ta ined and not  l i censed beds.  In  rea l i ty ,  the
occupancy ra te  for  Bergen County  hosp i ta ls  averages 65.82 based
on data  submi t ted to  the Sta te  .  Fur ther ,  the d iver t  s ta t is t , ic
HUMC c i ted was based on 2  0  08 data ;  cur rent  d iver t  s ta t is t , ics  f  o r
Bergen County demonstrat .e ample access to emergency care .



Addi t , iona l ly ,  HUMC's  own Pet i t ion  cont rad ic t .s  a  press re lease

HUMC, i tse l f  ,  i ssued in  October  20: .0  ,  wh ich acknowledged that

"  [ i ]  n  New Jersey,  a  number  o f  hosp i ta ls  have c losed over  the

past  decade due to  f inanc ia l  const ra in ts ,  re imbursement

def ic i ts ,  and compet i t ion  for  beds in  a  satura ted market  .  "

(emphas is  added)  .  (Pa50)  .

Moreover ,  HUMC impl ic i t l y  concedes in  i t ,s  Pet i t , ion  that

t,here i s no need for another acute care hospital  in Bergen

County by asking the DHSS t ,o focus i ts at t .ent ion on tangent ial

fac tors  as ide f rom need:

Trad i t iona l ly ,  the Cer t i f i ca te  o f  Need process has
been solely concerned with t .he document.at ion of  the
need for  hea l t .h  care  serv ices,  wh i le  ignor ing the
larger  ro le  that  hosp i taL and hea l t .h  care  serv ices
play in each community.  Slowly,  pol icy makers have
come to  rea l  rze  that .  dec is ions on hea l th  care  cannoE
be made in a vacuum buL rather must also take into
account  a  myr iad o f  re la t ,ed soc ia l  ,  economic ,  and
other factors,  including impact on local  employment,
potent ial  Lo inf luence physic ian manpower shortage,
and potent ia1 to s t ,  imulate t ,he local  economy ,  in
addi t  ion to reviewi-ng direct  need f  or beds or services
and  l im i ta t i ons  on  access  to  those  se rv i ces .  (Pa5)  .

In that regard, the Legislature and the DHSS' regulat ions

set forth the factors which must be weighed by the Commj-ssioner

in  determin ing whether  to  grant  a  cer t i f i ca te  o f  need.  See

N.J .S .A .  26 :2H-8 ;  N . J .A .C .  8 :33 -4 .9 ;  N . J .A .C .  8 :33 -4 .10 .  These

factors do not include st imulat ing the local  economy or

impact ing loca1 employment .

Nonet .he less,  on February  18,  20L1-  ,  the DHSS publ ished the

Not ice  cance l ing the regu lar ly  scheduled cer t i f i ca te  o f  need



ca l l -  fo r  any new genera l  hosp i t .a l -s  set  to  take p lace

20 I t ,  and  i ssu ing  the  l im i ted  CaL I  .  (  Pa1  )  .  P r i o r  t o

Cal I ,  t .he Commiss ioner  d id  not  make a  f  ind ing o f

"exLraordinary circumstances that,  warrant such a

on Apri 1 7- ,

i  s suing t,he

need or  o f

ca l l "  as

r e q u i r e d  b y  N . J . A . C .  8 : 3 3 - 4 . 1 ( a )  ( 4 ) .  T h e  N o t i c e  m e r e l y  s t a t e s

tha t  the  DHSS in i t , i a ted  the  Ca l - l -  "because  a  pe t i t i oner  has

presented documentat ion indicat ing t .hat there may be a potent ial

need for  a  new genera l  hosp i ta l  in  th is  area o f  approx imate ly

L 2 5  b e d s .  " (Pa1 ) .  Mo reove r , the Commi s s  ioner  spec i  f  ica l  l -y

sta tes  in  the Not ice  that ,  issuance o f  the

cons t i t u te  a  f i nd ing  o f  need"  by  the  DHSS.  (Pa2)

CaI l  "does  no t

In  issu ing the Not ice ,  the Commiss ioner  does not  ment ion or

appear to consider t ,he demonstrated lack of  need in the area for

a new acute care hospital"  .  For example, t .he most recent state

commiss ioned s tudy regard ing New . Iersey 's  hosp i ta l  sys tem

publ ished by t .he New Jersey Commission on Rat ional iz ing Health

Care Resources in 2008, commonly known as the "Reinhardt.

Repor t ,  "  spec i f  i ca1 ly  f  ound that ,  t .here  is  no need for  add i t iona l

beds in  Bergen County .  (Pa52) .  The Reinhardt  Repor t  express ly

s ta tes :  "There is  cur rent ly  an oversupply  o f  hosp i ta l  beds in

every hospi tal  market area in New Jersey, "  especial ly in t .he

Hackensack, Ridgewood and Paterson area. (  Pa54 )  .  The Bergen

County Master PIan Conference also conf i rmed the Reinhardt

Report  f indings in May of 2010 which went on to conclude that

Bergen County had the "  highest proport ion of  hospi tal-s bel-ow the



sta t ,ewide average f  inanc ia l  v iab i l i ty  score.  The Commiss ion

pred ic ts  a t  least  one hosp i ta l  [ in  Bergen County ]  w i l l  c ]ose by

2 0 1 5  .  r l ( P a 5 8 ) f n  a d d i t i o n ,  M o o d y ' s Investors  Serv ice Repor t

dat.ed November t6 ,  20L0 ,  provides that:

Moody ' s  ou t l ook  fo r  New Je rsey  no t - fo r -p ro f i t
hosp i ta ls  is  negat ive .  The dominant  fac tors  inc lude
weak f inancial  performance compared to the rest of  the
count.ry very compet i t ive and fragmented local
markets,  and a t ,ough payer environment .  The Great
Recess ion and New Jersey 's  weakened economy wi l l -
resu l t  in  cont inued pressures on not  -  fo r -pro f  iE
hosp i ta l -s  which a l ready inc lude 1ack lus ter  or
dec l in ing pat ient  vo l -umes requ i r ing even greater
rounds o f  expense cut .s  to  s tab i l i ze  f inanc ia l
performance we ant ic ipate more hospiLal
c losures,  payment  defau l ts  or  bankruptcy  f i l ings over
the  nex t  seve ra l  yea rs .  (Pa f10 )  .

Furthermore,

Medica l  Center

The Va I fey  Hosp i t .a l and Englewood Hospi ta l

(  "EHMC"  ) submi t ted  l e t t e rs in  oppos i t ion to

H U M C ' s  p e t i t i o n  f o r  a  c a l l .  f n  a le t ter  dated ,Tanuary  4  ,  20LI  ,

EHMC vigorously disputed the need for an addit ional  acute care

hosp i ta l  in t , h e  a r e a .  ( P a 5 9 )  .  I n  e s s e n c e ,  E H M C  b a s i c a l l y

rei terated the f indings of  the Reinhardt Report  and concfuded

that  "a  hosp i ta l  c los ing can he lp  sur rounding hosp i ta ls  and is

p rec i se l y  wha t  t . he  hosp i ta l  sys tem needs . "  (Pa59)  .  Add i t , i ona l l y ,

EHMC noted that the ne ighbor ing hosp i ta ls s t i l I  had  unused

but only operatesc a p a c i t y  ( e . 9 .  ,  E H M C  i s  l i c e n s e d  f o r  5 2 0  b e d s ,

340) ,  and that  s ince the c los ing o f  PVH,  the o ther  sur rounding

hospitals have met the health care needs of the community with

excep t i ona l  qua l i t y .  (Pa59) As a resul t ,  EHMC concluded thaE

t .here was no need for an addit ional-  acute care hospital l-n



Bergen County,  and that,  "adding beds to an already saturat,ed

marke t  i s  bo th  i l l og i ca l  and  i r r espons ib l e . "  ( pa59 ) .

L i kew ise ,  The  Va l l ey  Hosp i ta l  submi t ted .  a  l e t t e r  i n

oppos i t ion  to  HUMC'  s  Pet i t ion  on ,January  18 ,  2OIL,  c i t . ing  t ,he

bed need s t ,ud j -es  conducted over  the past  e leven years ,  a l l  o f

which have conc luded that  "New,Jersey has too many hosp i ta ls  and

too many hosp i ta l  beds. , ,  (pa61)  .  The va l_1ey Hospi ta l  aLso

highl ighted the st .atewide decl ine in demand and occupancy raLes

at area hospit ,a ls,  and contended that any need f  or acute care

beds could be addressed throuqh "Less cost ly and. more reasonabte

approaches"  than re-opening an unnecessary  hosp i ta l .  (pa61)  .  The

le t . te r  then goes on to  d iscuss the s ign i f icant  harm to  ex is t ing

local  hospi tals that would resul t .  f rom the opening of a new

hosp i ta l  i n  t he  reg ion .  (paez )  .

Last ly ,  the proposed not ice  for  the ca l l  HUMC at tached to

i t s  Pe t i t i on  res t r i c t , ed  the  app l i ca t i ons  to :

(  1  )  app l icants  that  have s i te  cont ror  o f  proper ty  in
west,wood, Bergen county ;  (2) appr icants that,  have
proper ty  w i th  ex is t ing permi t ted/zoned use as an acute
care hospital ;  (3 )  appl i -cants that have a d.emonstrat ,ed
ab i l i ty  to  implemenL the pro  j  ec t  exped, i t iousry ,  to
res tore  cr i t i ca l  hea l - th  resources to  the sur rounding
communi t ies ;  (4  )  app l icants  that .  own a fac i l i ty  that
previ-ously operated as a hospi tal- ,  and can return that
fac i r i ty  to  serv ice qu ickry ;  and (5)  appr ica t ions that
do not request l icensure of  more t .han a total  of  13 o
beds .  (Pa42 ) .

Fol lowing HUIT4C' s proposal ,  the actual  Not ice requires each

cert  i  f  icate of  need appl icant.  responding to Ehe CaI I  t .o

demonst.rat ,e:



1 .  Comp l i ance  w i t h  N . , J .A .C .  8 :33 -4 .4 (a )  t na t  i t  has
or wi l l  have control-  or author i ty over the proposed
Ioca t i on  o f  a  new genera l  hosp i ta l ;

2 .  That.  i t  wi  11 enhance
educat. ion and retent ion in
add i t iona l  res idency s lo ts  ;

and increase phys ic lan
New Jersey and provide

3.  That  the pro jec t  w i l l  enhance qua l i ty  o f  care  and
promote in tegrat ion wi th in  the overa l l  sys tem of
service provided in Bergen County;

4  .  That  i t  has Ehe ab i l i t .y  to  } icense the pro j  ecL
wi th in  Lwo years  o f  any cer t i f i ca te  o f  need approva l ;
and

5 .  Tha t  i t  w i l l -  I im i t  i t s  t o ta l  number  o f  l i censed
beds and bassinets t .o the l -owest number of  beds and
bass inets  requ i red to  meet  the need ident i f ied  in  i ts
app l ica t ion.  (  Pa2)  .

Closure Of PVH And Purchase Of PVtl Assets By HIIMC

fn  o rder  to  p lace  t ,he  No t i ce  a t  i ssue  in  i t s  p roper

context,  i t  is  j -mportant to provide a br ief  history of  HUI ' IC'  s

e f for ts  to  re-open a  new acute  care hosp i taL a t  the former  PVH

s i t e .  O n  S e p t e m b e r  2 4 ,  2 0 0 7  ,  P a s c a c k  V a l l e y  H o s p i t a l -  A s s o c i a t i o n

B .

app l ied  to  the  DHSS fo r  a  ce r t i f i ca te  o f  need  to  c lose  PVH.  On

December 28 ,  2007 ,  the DHSS issued t ,he 2007 Closure CN approving

(  "PVHA" )  f  i led

Bankruptcy Code

the appf ica t ion to

8 :33 -4 .9 ,  t he  2007

no longer needed,

t,he

then

spec i f ica l ly  found that  Lhe PVH is

for bankruptcy protect ion under Chapt,er 11 of

A s  r e q u j - r e d  b y  N . J . A . C .  8 : 3 3 - 3 . 2 ( b )  ,  P V H A

( P a 4 4 ) .  C o n s i s t e n t ,  w i t h  N . J . A . C .c l o s e  P V H .

Closure CN

par t icu lar ly  s ince there was "suf f ic ient  bed

capaci ty in Bergen County to enable the remaining health care

sys tem to  b r i dge  any  gaps  i n  se rv i ces . "  (Paa5)



In approving the closure of  PVH, the DHSS did not approve

or  permi t  any fu ture  purchaser  to  re-open a  hosp i ta l ,  but  mere ly

noted that in the event a f  ut ,ure purchaser were to seek

approva ls  to  re -es tab l i sh  a  hosp i taL  a t ,  t he  s i t e ,  i t  , ,mus t

comply with al l  statutory and regulatory requirements and must

commence operat ion" within 24 -months .  (  pa47 )  .  This 24 -month

pe r iod  exp i red  on  December  2g ,  2OO9 .

rn February 2008, HUlvlC and Touro were the successful

bidders in a bankruptcy auct ion of  the real  estate compris ing

the former PVH campus, rais ing the quest ion as to whether the

t ransfer  o f  these assets  was sub jec t  to  DHSS rev iew and approva l

by the Attorney General  (  "AG" )  pursuant to the Community Health

Ca re  Asse t s  p ro tec t i on  Ac t  ( "CHApA, , )  ,  N . J .  S .A  .  2G :2H_7 .10 .  Based .

on representat ions made by PVHA' s and HUMC' s respect ive counsel

that the property was not to be operated as a hospi tal  and the

transact ion was, t ,heref ore,  not subj  ect  to cHApA, the Attorney

Generar '  s  o f  f  i ce  d id  not  ob j  ec t  to  t .he asset  t ransf  er .

on ,Ju1y 31,  2008 ,  HUMC f  i led the HUIvtc  cN.  (pa64 )  .  The DHSS

subsequent 1y determined that the a p p l i c a t i o n was

admin is t ra t ive ly  complete  and t ransmi t ted i t  to  the s ta te  Heal th

Planning Board (  , ,SHpB" ;  f  or considerat ion. The SHPB scheduLed a

publ ic  hear ing on the app l ica t ion for  ,Ju Iy  23,  ZOOT,  but  pr ior

to t 'hat hear ing HUI"IC requested that the DHSS defer considerat ion

of  i ts  app l ica t . ion for  up t ,o  s ix  months,  ar  unt i l  January  7 ,

2 010 .  (  Pa55 )  .  f t  was not unt i l  January S ,  2OLO that HUMC



requested that the DHSS react ivate the HUMC CN. (  pa4 9 )  .  By

delaying the DHSS' review, i t  appears that HUMC hoped that a

change in the administrat ion would lead to a more favorable

assessmen t  o f  i t . s  app t i ca t i on .2

C. APPlicability Of The Permit Extension Act To The Tine
Within Which HUMC Cou1d Re-Open PVH Pursuant To The 2007
Closure CN

Meanwhi le ,  the Permi t  Extens ion Act  o f  2  008 (  PEA)  was

enac ted  e f  f  ec t . i ve  Sep tember  6 ,  2008 .  See  N .  J .  S .A .  40 :55D-135 .1 .

In order to "prevent t ,he wholesale abandonment of  approved

proj  ects and act iv i t ies due to the present.  unfavorable economic

condi t  ions,  "  the Leg is la ture  enacted the PEA to  to I I  most

deve lopment approval- s f or a spec i f ied period of t ime in

expectat ion that economic condit ,  j -ons wouLd improve .  See N. J.  S .  A.

40 :55D-136  . 2  (m)  .  By  l e t t e r  o f  December  10 ,  2009  ,  HUMC asked  t he

DHSS for  a  wr i t ten determlnat ion that  the 2007 Closure CN

const i tu ted an "approva l "  w i t ,h in  the meaning o f  the PEA of  2008,

N . , J .S .A .  40 :55D-135 .1  t o  t 36 .5 ,  and  t . he  adm in i s t r a t i ve  no t i ce

issued by the DHSS pursuant to the PEA, thereby extending t,he

t ime  w i th in  wh ich  PVH cou ld  be  reopened .  (Pa73) .  The  Va I fey

Hospi ta l  and EHMC f i led  wr i t ten oppos i t ions to  HUMC's

app l i ca t i on  w i th  the  DHSS.

'  Governor Christopher Christ . ie expressed his support  for the
re-opening o f  PVH dur ing h is  run for  o f f ice :  " I  want  to  make i t
reaI ly c lear that IL ieut,enant Governor]  Kim IGuadagno] and I
both favor t ,he reopening of th is hospi tal  [pvu] .  r r  More recenEly,
in  ,Ju Iy  2  010 ,  Governor  Chr is t ie  re i tera ted,  "My pos i t ion
phi losophical ly has not changed since the campaign I
th ink Pascack should be reopened .  rr  (Pa5 5 )  .
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Whi Ie awai t ing the DHSS ' determinat ion , HUIvIC f i  led a

Complaint  for Declaratory ,Judgment in the Law Divis ion on

December  2L,  2009 ,  seek ing a  dec l -ara t ion o f  r ights  by  the cour t ,

under both the PEA and the Health Care Faci f i t ies Planning Act

( "HCFPA" ) ,  N . , J . s .A .  26 :2H-1  t o  26 .  The  DHSS i ssued  a  f i na l

dec is ion on December  23 ,  2009 ( t f re  "  F ina l  Dec is ion"  )  ,  and HUMC

f i led an ex par te  app l ica t ion wi th  t ,he Law Div is ion seek ing an

Order to Show Cause to compel the DHSS to wit ,hdraw the Fina1

Decision and to cease from taking any adverse act ion with

respect  to  the 2007 Closure CN.  (Pa75 )  .  The Law Div is  j -on den ied

t.hat appf icat ion the same day, wi thout pre j  udice to HUMC' s r ight.

t r o  f i l e  a  no t i ce  o f  appea l  t o  t he  Appe l l a te  D i v i s i on .  (Pa78 ) .

When HTIMC did not f i le an appeal f rom ei ther the Final

Dec is ion  o r  t he  Law D iv i s ion ' s  den ia l  o f  i t s  ex  pa rLe-

app l ica t ion,  The Val ley  Hosp i ta l  f i led  a  mot ion to  t ransfer

HUMC's complaint  to the Appel lat .e Divis ion, which was granted on

March  4 ,  2010 .  Th i s  ma t , t e r  has  been  b r i e fed  and  i s  s t i l l

pending . ( Pal1 9 ) . HUMC then moved in the Appe l lat,e Divi s ion t,o

s tay  the PEA mat ter  pending the DHSS'  dec is ion on whether  to

issue a  cer t i f i ca te  o f  need,  but  t ,he mot ion was den ied on

Feb rua ry  3 ,  2011 .
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LEGAT ARGUMENT

POINT I

THE INTERESTS OF JUSTICE IIA}iTDATE IMMEDIATE
REVIEW OF THE DHSS' DECISION TO ISSUE A CATL
FOR CERTIFICATE OF NEED APPLTCATIONS FOR A
NEIV ACUTE CARE HOSPITAL IN BERGEN COUNTY.

The Val ley  Hosp i ta l  has sat is f ied the e lements  requ i red for

leave to  appeal  the DHSS'  dec is ion to  issue the CaI I  .

Pursuant  to  Rule  2 :2-  4  ,  the Appel la te  Div is ion "may grant

Ieave t .o  appeal  ,  in  the in terests  o f  j  us t ice from an

in ter locutory  dec is ion or  acL ion o f  a  s ta t ,e  admin is t ra t ive

agency  o r  o f f i ce r ,  i f  t he  f i na l  j udgmen t ,  dec i s j -on  o r  ac t i on

the reo f  i s  appea lab le  as  o f  r i gh t  pu rsuan t .  t o  R .  2 :2 -3  (a )  . "  The

moving party mus t demonstrate " t,hat the des ired appeal has

mer i t ,  and  tha t ,  '  j us t i ce  ca1 ls  f  o r  I an  appe ] - l a te  cou r t '  s l

j -n ter f  erence in  the cause .  '  "  Brundage v .  Estate of  Car l  V.

C a r a m b i o ,  ] - 9 5  N . J .  5 7 5 ,  5 9 9  ( 2 0 0 8 )  ( q u o t i n g  R o m a n o  v .  M a g l i o ,  4 L

N .  J .  S u p e r .  5 6 1 ,  5 6 8  ( A p p .  D i v .  )  c e r t . i f  .  d e n i e d  ,  2 2  N .  J .  5 7  4

( 1 9 5 5 ) ,  c e r t .  d e n i e d ,  3 5 3  U . S .  9 2 3 ,  7 7  S .  C t .  6 8 2 ,  I  L .  E d .  2 d

720  (1957)  )  .  The  g ran t i ng  o f  l - eave  to  appea l  i s  d i sc re t i ona ry .

rd .

As there is no DHSS process to chal lenge t .he CaI l ,  t ,he

Cour t  shou l -d  exerc ise i ts  d iscre t ion to  in t .ervene in  th is  case

because (1)  an impor tant  issue o f  pub l ic  impor tance is  a t  s take,

and (2)  the appeal  w i l l  end a  lengthy admin is t ra t ive  process and

substant ia l ly  conserve t , ime and resources.
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F i rs t ,  when  an  i ssue of  pub l ic  impor tance is  a t  s t ,ake,

leave to appeal  is

I n s  .  C o .  v .  E I f

proper ly  granted.

A tochem N.  A rT l . ,

S e e  e  .  g .  A m .  E m p l o y e r s '

] - 5 7  N . J .  5 8 0 ,  5 8 5  ( 1 9 9 9 )

( "Because Lhe matLer  invo l -ves issues o f

we granted leave to appeal  .  "  )  ;

Borough of Paulsboro ,  352

granted leave to  appeal .

o f  t . he  pub l i c  i n te res t .  "  )

impor tant  pub l ic  po l icy .

Repa i r  Mas te r ,  I nc  .  v .

N .  J .  S u p e r .  I ,  7  ( A p p .  D i v  .  2 0 0 2 )  (  " W e

and  acce le ra ted  the  mat te r  because

compe t i t i on ,  p ro l i f e ra t , i on  o f

"  I d .  a t  423  -24  .

regulatory system underwent

1990s ,  and  ce r ta in  hea l th  ca re

the  ce r t i f i ca te  o f  need

Here ,  t he re  a re  s ign i f i can t  i ssues  o f  pub l i c  i n te res t  a t

s t a k e .  I n  L 9 7 t  , the  Leg is la tu re  enac ted  the H C F P A ,  N .  J .  S  .  A .

2 6 2 2 H - 1  t o  - 2 6 .  A  c e n t r a l  c o m p o n e n t  o f  t h e  H C F P A  i s  t h e  c r e a t i o n

o f  the  ce r t i f i ca te  o f  need  requ i rement ,  wh ich  "manda ted  tha t

heal th  care  fac i l i t ies  and serv ices cou ld  not .  be expanded or

inst , i t .ut .ed without the Commissionerr s ident. i f  icat ion of  a need

and pr ior approval  of  the change through issuance of a

lcer t i f  i ca te  o f  need]  .  "  In  re  V i r tua-West  ,Jersey Hosp.  Voo

f o r  a  C e r t i f i c a t e  o f  N e e d ,  L 9 4  N . J .  4 L 3 ,  4 2 3  ( 2 0 0 8 )  ( c i t i n g

N . . I . S . A  .  2 6  : 2 H - 7 )  .  " S t , a t e ident i f i ca t ion o f  a  need was p ivota l

to maintaining control  over

se rv i ces ,  and  qua l i t y  o f  se rv i ce .

The  ce r t i f i ca te  o f  need

substant ial  changes in the lat ,e

services became exempt f rom

leav ing the i r  ava i lab i l i t ,y open to  market  forces.

i t  d id  not  exempt ,  the

l3

requirement,

See  i d .  a t

Leg i  s  la ture416 ,  424 .  Fo r  t hose  se rv i ces



expla ined t ,hat  the cer t i f i ca te  o f

to  "p ro tec t  t he  v iab i l i t y  o f

providers now rendering Ehem,

ins t i tu t . ions as  urban hosp i ta ls

c los ing  o f  impor tan t  f ac i l i t i es  and

f rom fac i l i t ies  in  a  manner  which

in te resL . "  N . J .S .A .  2622H-6 .1  (h )  .

need requj-rement was necessary

the serv ices as  weI I  as  the

to  pro tec t  the ro le  o f  such

. and to guard against, the

the t ransfer  o f  serv ices

is  harmfu l  to  the pub l ic

Acut,e general  care hospi tals are one of the services for

which the Leg is la ture  re ta ined the prerequ is i te  o f  a  cer t i f i ca t ,e

o f  need .  See  N .J .S .A .  26 :2H-7 ,  N . J .S .A .  25 :2H-7a ,  N . J .S .A .

26 :2H-7  c  .  Thus ,  new genera l  hosp i taLs  canno t ,  be  i ns t i t u ted

wi thout  the Commiss ioner '  s  ident i f  i ca t . ion  o f  a  need and pr ior

approval  of  the change through issuance of a cert i f icate of

need.  As par t  o f  th is  process,  the app l icab l -e  regu la t ions

plainly indicate that the Commissioner may only issue special

ca l l s  t o  so l i c i t  ce r t i f i ca te  o f  need  app l i ca t j - ons  a t  t imes  o the r

than those set  for th  in  the per iod ic  ca l l  schedule  upon a

f i nd ing  o f  " ex t . r ao rd ina ry  c i r cums tances . "  N . J .A .C .  8 :33 -

+  .1  (a )  (4 )  .  S ince  the  Commiss ione r  has  made  no  f i nd ing  o f  need  o r

extraordinary cj , rcumstances requir ing a special  cal l  for  a new

acute  care hosp i ta l  in  Bergen County ,  and in  fac t  there  is  none,

the Not ice is defect ive and the CaII  by the DHSS threatens the

order ly  prov is ion o f  h igh qua l i ty  hea l th  care  p lann ing serv ices

t,o the region.
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Secondly,  as the New Jersey Supreme Court .  has reaff i rmed,

the Appel - Ia te  Div is ion may proper ly  exerc ise i ts  d iscre t ion and

grant  leave "where the appeal ,  i f  susta ined,  w i l1  LerminaLe Ehe

l i t iga t , ion and thus very  substant ia l ly  conserve the t ime and

expense of  the l i t igant ,s  and the cour ts . . " Brundgge,

supra ,  L95 N.  ,J  .  a t  599 (quot lng Romano,  supra ,  4 I  N.  J  .  Super  .  a t

568 )  .  A l though t ,here  is  no l i t iga t ion pending in  the case a t

hand, Lhe CalI  begins a lengthy and t ime consuming

administrat ive process dur ing which an exorbi tant amount of  bot,h

publ ic and pr ivate t ime and money wi l l  be expended. The

compet i t i ve  cer t , i f i ca te  o f  need process inc ludes the complet ion

of  lengthy app l ica t ions,  the submiss ion o f  wr i t ten s ta tements  in

response to  those app l ica t ions,  rev iew of  those app l ica t ions and

issuance of a recommendaE j-on by the SHPB, and review of al l

mater ia ls  and dra f t ing o f  a  deta i led dec is ion by the

Commiss ione r .  See  N . , J .S .A .  26 :2H- t ,  e t  see . ;  N . J .A .C .  8 :33 -1 .1 ,

e t  seq .  As  a  resu l t ,  i f  t he  Ca I1  i s  l a te r  i nva l i da ted  and  the

ent i re  process deemed nu l l  and vo id ,  the par t ies  invo lved wi l l

have wasted enormous resources al l  for  naught.  Thus, a grant of

Ieave to  appeal  the DHSS'  dec is ion to  issue the CaI l  cou ld  "very

substant ial ly conserve t  I  t ime and expense" for the DHSS and

the  pub l i c .

POINT II

THE DHSS ACTED ARBITRARILY, CAPRICIOUSLY,
A}ID t'NREJASONABLY BY ISSUTNG A CATL FOR
CERTIFICATE OF NEED APPLICATIONS FOR A NTW
ACUTE CARE HOSPITAL IN BERGEN COUNTY.
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I t ,  i s  we l l  se t t led that  an act i -on o f  an admin is t , ra t ive

agency must  be over turned on appeal  i f  i t  i s  arb i t rary ,

capr ic ious ,  or unreasonable .  SSe Figueroa v .  New Jersey Dep '  t .  of

Co r r .  ,  4L4  N .  J .  Supe r .  185  ,  t 90  -  91  (App .  D i v  .  2010  )  ( quo t i ng

Ci rcus L iquors ,  Inc .  v .  Govern ing Body o f  Midd le town Tp.  ,  L99

N . J .  L ,  1 _ 0  ( 2 0 0 9 ) ) Appel lat .e review of an administrat , ive

act ion is  genera l ly  res t r ic ted t ,o  t ,h ree inqu i r ies  :  (1)  whether

" the  agency ' s  acE ion  v ioLa t ,es  exp ress  o r  imp l i ed  l eg i s la t i ve

po l i c i es ,  "  t ha t ,  i s ,  d id  the  agency  f  o l l ow  the  l -aw  ;  (2 )  whe the r

the record contains "substant ial  evidence to support  the

f indings on which the agency based i t ,s act ion" , -  and (3 )  whether

" in  app ly ing the leg is la t ive  po l ic ies  to  the fac ts ,  the agency

clear ly erred in reaching a concl-usion that could not reasonably

have been made on a showing of the relevant factors .  "  Ib id.

As demonst.rated below, Lhe DHSS '  issuance of t ,he CaI1

warrants  reversa l  on appeal  based on a l l  th ree o f  these fac tors ,

and thus grant ing the Mot ion is  w i th in  the sound d iscre t ion o f

th i s  Cour t .

A. The DHSS' Issuance Of The Call  Was Arbitrary And Capricious
Because ft  Violated Express Or Implied Legislat ive
Pol ic ies .

An agency '  s  ac t ion qua l i f ies  as  arb i t rary ,  capr ic ious,  or

unreasonable  i f  i t  v io la tes  expressed or  impl ied leg is la t ive

po l i c i es  .  I b id .  ;  Cooper  Un iv .  Hosp .  v .  .Tacobs  ,  ! 9 !  N .  J .  L25  ,

! 43  - I 44  (2007  )  (  "  [ I ]  t  i s  we l l  se t t l ed  t ha t  adm in i s t r a t , i ve  ac t i on

cannot ,  be incons is tent  w i th  the leg is l -a t ive  in t ,ent ,
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po l i cy ,  o r  de lega t i on  o f  au tho r i t y . " )  .  I f  an  agency  v io fa tes  a

State  s ta tu te  or  i ts  own regu la t ions,  i ts  conduct  is  per  se

arbi t rrary and capr ic ious because i t  contravenes legis lat ive

po l icy .  See County  o f  Monmouth v .  Dept  ,  o f  Correc t ions ,  236 N.  'J .

Supe r .  523 ,  525  (App .  D i v .  r 989 )  .

The DHSS' Issuance Of The CaIl  Was Arbitrary And Capricious
Because There Was No Finding Of Need Or Extraordinary
Circurnstances .

The app l ica t . ion process for  a  cer t i f i ca te  o f  need beg ins

wi th  the DHSS issu ing a  "ca11"  in  the New Jersey Regis ter ,  wh ich

inv i tes  the submiss ion o f  cer t i f i ca te  o f  need appf ica t ions for  a

spec i f ic  serv ice or  equ ipment

var ious categor  j -es  o f  hea l th

S e e  N . , J . A . C . 8 : 3 3 - 4 . 1 ,  ( a )  .  F o r

D H S S '

w i t h

care serv ices or  equ ipmenL,  the

r e g u l a t i o n ,  N . J . A . C .  8 : 3 3 - 4 . 1 ( a )  ( 2 ) ,  s e t s  f o r t h  a  s c h e d u l e

per iod ic  dates upon which i t  w i l l  i ssue a  "caI I "  and accep t

supra ,ce r t i f  i ca t ,e  o f  need  app l i ca t i ons .

L94  N .  J .  a t  425 .  Fo r  examp le ,  t he

DHSS w i I l  accep t  ce rL i f i ca te  o f

See  In  re  V i r t ua -Wes t ,

regulat ion provides that the

need app l ica t ions for  new

genera l  hosp i ta ls  on Apr i l  I ,  2006 and every

the rea fEe r .  See  N .J .A .C .  B :33 -4 .1 (a \  ( 2 ) .

f ive years

The Commiss ioner  aLso has the author i ty  to  issue "spec ia l

ca11s"  to  so l i c i t  ce r t , i f i ca te  o f  need  app f i ca t i ons  a t  t imes

other  than those set  for th  in  the per iod ic  ca l - I  schedule .  See

N.J .A .C .  8 :33 -+ .1 (a )  ( 4 ) However, she may only do so based upon

a f inding of  "extraordinary circumsEances" :

For services wit ,h longer than annual-  submission
schedules, the Commissioner may announce special  cal-1s
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f o r  r ece ip t  o f  ce r t i f i ca te  o f
appl icat ions upon making a f inding of
c i rcumstances t ,hat  warrant  such a  ca l I
next  schedul -ed submiss i -on date .

need batched
extraordinary
pr ior  to  the

N . J . A . C .  8 : 3 3 - 4  .  1  ( a )  ( 4 )  ( e m p h a s i s  a d d e d )

Although the term "ext,raordinary" is not def ined by the

DHSS'  regu la t , ions,  the AppeI la te  Div is ion has cons idered t .he

term in other c ircumstances and explained that the "dict ionary

inc ludes among i ts  def  in i t ions o f  the word:  except iona l  to  a

very marked extent:  most unusual:  far f rom common rare Iy

equaled: s ingular,  phenomenal :  str ik ingly impressive .  .  , ,

F1agg  v .  Townsh ip  o f  Haz le t ,  ,  32 r  N .  J .  supe r .  25G ,  2Go  (App .  D iv .

1999 )  ( quo t i ng  Webs te r r s

Unabr idged  807  ( I97  1 )  )  .

Third New fnternat ional Di c t  ionary

Here,  the DHSS cance led a  s ta tewide caL l  fo r  new genera l

hospi tals,  which was scheduled f  or Apr i l  I ,  20:-L pursuant to t .he

per iod i c  ca l l -  schedu le ,  and  i ns tead  i ssued  a  " spec ia l  ca I I "  f o r

a new general  hospi tal-  to serve Bergen County on1y. (pa1) .

Con t ra r y  t o  N . J .A .C .  8 :33 -+ .1 (a )  ( 4 ) ,  t he  No t . i ce  does  no t  se t

forth any circumstances that would qual i fy as "extraordinary ' ,

need in  order  to  warrant  announcement  o f  th is  "spec ia l -  ca l l .  "

The sole reason t ,he DHSS provided for issuing the CaI l  was that

HUMC requested i t .  I t  cannot be that t .he uni lat ,eral  demand of a

se l - f  -  in terested pr i -va te  ent i ty  qua l i f  ies

"s t r i k i ng l y  impress i ve "  c i r cums tances  .

as "phenomenal " or

Moreover,  t ,he Supreme Court  has explained that i  f  the

Commi -ss ione r  i ssues  a  " spec ia l  ca l1 "  f o r  ce r t i f i ca te  o f  need
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appl ica t ions,  that  ca l l  must  be "based on a  depar t ,menta l  f  ind ing

o f  a  need  fo r  the  new o r  enhanced  hea lLh  ca re  se rv i ce .  "  In  re

V i r t ua -Wes t , supra  ,  1 -94  N .  J .  a t  428  -29  .  The  Ca l I  i ssued  by  the

DHSS in  th is  case conLravenes the Supreme CourL 's  det ,erminat ion

because there was no "depar tmenta l  f ind ing o f  need.  "  fn  fac t ,

t he  NoL i ce  exp l i c i t l y  s t a tes :

Issuance o f  th is  caL l  does not ,  const i tuLe a  f ind ing o f
need by the DeparLment.  for any new general  hospi taL
af fec ted by the ca1I ,  and the Depar tment  reserves the
r ight  to  d isapprove a l -L  app l ica t ions submi t ted in
response to the cal l  i f  t .he Department determines that
they have not,  sat isfactor i ly demonstrat ,ed need
(Paz )  .

The AG , herse lf , on behal- f DHSS and the

t .he exact  chain

"  spec  ia l  ca l -  1 "

Commissioner,  has represent.ed to t ,h is

o f  events  that  took p lace here issuance o f  a

based sole1y on an appl icant. '  s request and without a

Departmental  f inding of  need is  imperm iss ib le :

[A] n ent i ty may request t ,hat the Depart ,ment issue a
ca1 I  f o r  app l i ca t i ons  to  es tab l i sh  a  hosp i ta l  i n  a
pa r t i cu la r  a rea ,  bu t  be fo re  a  ca l l  w i l l  be  i ssued ,  t he
Department must determine whether there is a need for
a  hosp i t aL  i n  t ha t .  a rea .  N . J .A .  C .  8 :33 -4 .1  (a )  ( 4 )  .  f  f
the Depart ,ment determines that there is no need, then
no ca l l  i s  issued,  and no app l ica t ions wi l l  be
accep ted  fo r  cons ide ra t i on .  (Pa90)  .

Thus, the DHSS r issuance of the CalI  was clear ly contrary

of  the

Court  that

t o  N . J . A . C .  8 : 3 3 - 4 . 1 ( a ) ( 4 ) ,  d s  w e l l  a s  t h e

i t s  own de te rmina t ion  t ,ha t  a  "spec ia l  ca l l "

wi thout  a  f ind ing o f  need.  Consequent fy ,

leg is la t ive  po l icy  and should  be over turned.

Supreme CourL' s and

may not be issued

the CaI1 v io la ted
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2. The DHSS' Issuance Of The CalI Was Arbitrary And
capricious Because There rn Fact rs No Need For A New
Acute Care Hospital In Bergen County.

As s ta t ,ed above,  a  spec ia l  ca l l  i ssued by the DHSS must  be

pred icated upon a  f ind ing o f  need or  "ex t raord inary

circumstances .  "  The DHSS fai led Eo make any such f indings, and

t.he reason f  or th is f  a i lure is plain:  there is undoubtedly no

need for a new acute care hospital  in Bergen count,y.

.  
The DHSS already considered t ,h is very same issue when i t

author ized t ,he c losure o f  PVH.  In  issu ing the 2OO7 Cl -osure CN,

the DHSS det,ermined t .hat PVH was no longer needed because there

was suff ic ient bed capaci ty in Bergen County to handle any

addi t iona l  pat ients  f rom the c losed hosp i ta l .  Echo ing th is

sent iment ,  the bed s tud ies  conducted over  the past  e leven years ,

including the Reinhardt Report  (pa52 )  ,  rhe Whitman Report

(Pa137)  and the Accenture  Repor t  (Pa153)  commiss ioned by the New

Jersey Hospi ta l -  Assoc ia t ion,  have a l l  conc luded that  there  are

Eoo many hosp i t .a ls  and too many beds in  New, fersey,  par t icu lar ly

in  Bergen county .  F ina1 ly ,  a  recent  Mood.y ,  s  repor t  a lso

ind icat .es  that  the out look for  New , fersey hosp i ta ls  is  negat ive ,

and i t ,  ant ic ipates more hospital  c losures in the State over t .he

next several  years .  (Pa110 )  .  HUtvlC, i tsel f  ,  has even conceded

that. a number of New ,Jersey Hospit.als have closed due to

" compet i t . ion f  or beds in a saturated market .  "  Not only did DHSS

t .urn  a  b l ind eye to  these f  ac ts ,  but  i t  a lso  ignored the

oppos i t ion  l -e t ters  submi t ted by some of  the o ther  loca l

hosp i ta l -s  es tab l ish ing t .he lack  o f  need and the negat ive  impact

t.hat a new acute care hospi tal would have on these organi- za|ions
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and the provis ion of  qual i ty heal th care to t ,he community at

1a rge .

Any a l leged need for  the CaI I  is  fu r ther  re fu ted by the

DHSS'  cance l l -a t ion o f  severa l  scheduled ca l ls  f  o r  o t ,her  hea l th

care serv ices in  January  o f  20I I .  The DHSS c i ted,  among other

reasons,  that  a  c lear  ind icat ion o f  add i t iona l  need would  be

premature and that t .he DHSS ls unable to evaluate the need for

new .  or expanded services due to nat, ional  heal th pol icy changes

tha t  have  i n f l uenced  adm iss ion  ra tes  .  See  e .  g .  43  N .  J .  R .  65  (a )

and  (b )  .

S im i l a r l y ,  DHSS '  cance lLa t i on  o f  t he  Apr i l  L ,  20LL

sEaLewide ca l I  fo r  app l ica t ions for  new genera l  hosp i ta ls

cont rad ic ts  any a l leged need for  a  new hosp i ta l  in  Bergen

County,  s ince i t  is one of the most,  over-bedded count ies in the

State .  The 20L0 New Jersey Census data  ind icates  a  re la t ive ly

smal l  increase in the populat ion in Bergen County dur ing the

pr ior  10 years ,  compared wi th  o ther  count ies  in  th is  Sta t ,e ,

put t ing i t  a t  the h igh end o f  the spect rum for  l i censed beds per

res ident . .  C1ear ly ,  the popula t , ion  increases in  Somerset ,

Gloucester, and Cumberl-and Count ies , which were t.hree and f our

t imes great.er than Bergen County,  would more strongly mi l i taLe

in  favor  o f  need for  hosp i ta ls  in  those count ies  .  Thus,  Ehe

DHSS '  dec i s ion  to  accep t  ce r t i f i ca te  o f  need  app l i ca t i ons  fo r

on ly  Bergen County  is  patent ly  arb i t rary  and capr ic ious.

fn  l igh t  o f  the demonst ra ted lack  o f  need,  i t  appears  that

the Cal I  was issued mere ly  Lo serve Ehe in terests  o f  one
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spec i f  i c  ins t i tu t ion :  HUIUIC .  A l though the DHSS ostens ib ly

so l i c i t s  ce r t i f i ca te  o f  need  app l i ca t i ons  f rom the  pub l i c ,  t he

Not ice'  s terms are tai lored so that they can only be met by HUMC

and re f  lect  the DHSS '  predi  spos i  t  ion to re -  opening PVH wi thout

regard.  to  the hea l th  care  needs o f  Bergen County .3  For  example,

the DHSS' Not. ice requires the appl icant to demonst,rate t ,hat i t

"has or wi l I  have control  or author i ty over the proposed

loca t i on  o f  a  new genera l  hosp i ta l . '  ( paZ)  .  The  on l y  s i t e  l a rge

enough to establ ish a new hospital  in Bergen County is t ,he

f ormer PVH si te,  whj-ch is owned by HUMC. The Not ice further

requ i res  that  the appf icant  "ha lve ]  the ab i l i ty  to  l i cense the

pro j  ec t  w i th in  two years  o f  any cerL i f ica te  o f  need approvaL.  "

(Pa2  )  .  However ,  as  se t  f o r th  by  HUMC's  pe t i t i on ,  "  I t ]  he  l -ead

t ime to construct a new hospital  f rom the ground up can be seven

to ten years,  Laking int .o account the state regulatory

processes,  arch i tec tura l  p lann ing,  s ta te  and loca l  bu i ld ing and

'  The narrowly tai lored terms found in the Not ice are also
arbi t rary and capr ic ious because Ehey subvert  the compet i t ive
p rocess  fo r  award ing  ce r t i f i ca tes  o f  need .  See  In  re  Cer t i f i ca te
of  Need Appl ica t . ion o f  Arno ld  Wal ter  Nurs ing Home ,  277 N.  J .
Supe r .  472 ,  477  ,  480  (App .  D i v .  1994 )  .  As  recogn i zed  by  t , he  New
Jersey Leg is la ture  and cour ts  in  the pub l ic  b idd ing context ,
where a  compet i t i ve  process is  requ i - red,  a  government  ent i ty
cannot.  purport  t ,o create an open and compet i t ive process, but
then underhandedly el iminate aI l  compet i t ion by creaLing
l imi ta t ions that  on ly  a  s ing le  b idder  can meet , .  See George Harms
Cons t r .  Co .  v .  N . J .  Tpk .  Au th . ,  L37  N .J .  I ,  4L  ( t gg+ )  ( " [T ]he
spec i f ica t ions cannot  be so prec ise as  to  knowing ly  exc lude a l l
but one prospect, ive bidder .  "  )  ;  see also f  n re Bayonne Park,
L inco ln  pe4<__g tc - r_ ,  158  N .J .  Super .  33 ,  39  (App .  D iv .  1979)

act ice wfr ich tend.s t ,o favor one bidder over
another .  .  o r  wh ich opens a  door  to  poss ib le  cor rupt
cons iderat ions cannot  be t ,oLerated.  .  "  )
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zoning approvals ,  f inancing approvals,  and construct ion t ime. , ,

(  Pa3 8  )  .  rn  cont ras t ,  HIJMC'  s  pet i t ion  exp la ins  that  , ,an app l icant

t 'ha t  fu I ly  possesses proper t ,y  prev ious ly  u t i l i zed as a  hosp i ta l

and s t i I l  zoned for  th is  use cou ld  requ i re  j  us t  two years  to

ach ieve f  ur r  pro j  ec t  implement .a t ion.  , ,  (pa3 B )  .  As a  resu l t ,  by

requ i r ing the hosp i ta l  to  be l - icensed.  w i t ,h in  mere ly  two years ,

t 'he  DHSS essent ia l ly  d isqua l i f ies  a l l  o ther  cand idates as id ,e

f rom HUMC.4

Ul t imateIy ,  there is no need for another acute care

hospital-  in Bergen County,  and the DHSS has acted arbi t . rar i ly

and capr ic ious ly  by  issu ing t .he l imi ted Cal l  in  d ispute

par t icu lar ly  s ince Ehe CaI l  i s  improper ly  a imed to  benef i t  H1MC

and i ts  ongoing e f for ts  to  force the re-opening o f  pVH.

Therefore ,  the DHss '  dec is ion should  be reversed.

B .

An agency 's  ac t ion must  be reversed i f  the record does not

conta in  "substant ia l  ev idence to  suppor t  the f ind ings on which

the agency based i ts  ac t ion.  , ,  F igueroa,  supra ,  4L4 N.  J  .  super  .

a t  190 -  91  (quo t i ng  C i r cus  L iquo rs ,  sup ra  ,  Lgg  N .  J .  a t  10  )  )  ;  s€€

a l - so  43 !g  v .  D i v i s ion  o f  A l coho l i c  Beve rage  Con t ro l ,  3GO N.  J .

Super .  92  ,  100  (App .  D iv  .  20O3 )  (  "  [An  appe ] - l a te  cou r t l  w i l l

n  There is  no bas is  for  the exc lus ionary  cr i te r i -a  in  the
Not ice ,  other than that they were requested by HUIvlc .  Moreover,
s ince t 'he DHSS has not yet d.etermined whether or not there is
even a  need for  a  new genera l  hosp i ta l  in  Bergen County ,  i t
cannot  c la im thaL these nar rowly  ta i lo red spec i f ica t ions are
somehow necessary  in  order  to  prov ide regu i red hea l t .h  care .

!!e DHSS ' Issuance Of The Call Was Arbitra r:.ct ous
Because ft Was Unsupported By The Record.
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reverse the dec is ion [ reached by a  Sta te  admin is t ra t ive  agency]  .

i f  i t  i s  not  suppor ted by substant ia l  c red ib le  ev idence in

the record as a whole .  "  )  As stat .ed above ,  t ,he DHSS has not

suppor ted i ts  dec is ion to  issue the CaI I  w i t ,h  any f ind ings o f

need,  leL a lone subst .ant ia l  ev idence.  Rather ,  the DHSS s imply

issued the CaI I  a t  the behest .  o f  HUMC. Thus,  the DHSS fa i led Lo

develop a complete record, and i ts decis ion was arbi- t rary and

capr ic ious because iL  was not  suppor ted by "substant ia l  c red ib le

ev idence.  "

c. The DHSS' Issuance Of The Call  Was Arbitrary And Caprieious
Because The Agency Erred In Reaching A Conclusion That
Could Not Have Been Made On A Showing Of The Relevant
Fac to rs .

Even i f  the Court  f inds that the DHSS engaged in  an

independent analysis of  need for a new acute care hospital-  in

Bergen County,  which The Val ley Hospital  in no way concedes, the

agency c lear ly  misappl ied the leg is la t , ive  po l ic ies  to  t .he fac ts

when i t  i ssued the Cal - l - .  "  I I ]  t  i s  incumbent  on the agency to

exp la in  i ts  dec is  ion in  suf  f  i c ient  deta i l  to  assure I the

reviewing courE I  t f rat  the agency act,uaI1y cons idered the

ev idence and addressed a l l  o f  the issues bef  ore  i t .  "  Greq_v.

S ta te  Hea l th  Bene f  i t s  Comm'  n  ,  373  N .  J .  Super .  4  08  ,  4L4  (App  .

D iv  .  2004) "Fa j - lu re  to  address cr i t i ca l  issues,  or  to  ana lyze

the ev idence in  l igh t  o f  those issues,  renders  t ,he agency 's

dec is ion arb i t , rary  and capr ic ious and is  grounds for  reversa l  . '

I d .  a t  415 ,
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Here,  the s ta tu tes  and regu la t ions heret ,o f  ore  re f  erenced

were promulgat,ed t ,o ensure rat ional  heal t ,h care planning and

high qua l i ty  hea l th  care  serv ices Eo the reg ion.  Pursuant  to

this regulatory scheme, t .he DHSS is required to make a f  inding

of need or extraordinary circumst.ances pr j -or t .o issuing a

s p e c i a l  c a I I  f o r  s e r v i c e s . As shown in f ra  in  subsect ion

I  I  (A)  (2)  ,  however  ,  the DHSS has f  a i  led  to  cons ider  a l  I  o f  the

evidence establ ishing that there is absolutely no need for a new

acute care hospital  in Bergen County.  Thus, by issuing the CaI l

in the absence of any need, the DHSS has misappl ied the

leg is la t ive  po l ic ies  to  the fac ts  and i ts  arb i t rary  and

capr ic ious dec is ion should  be reversed on appeal .

CONCLUSTON

For the reasons

leave to appeal the

appl ica t ions for  a  new

Je rsey .

Dated :  March  9 ,  201-1

set, f ort.h above, the Court, should grant

DHSS '  Ca I l  f o r  ce r t i f i ca te  o f  need

acute care hospital  in Bergen County,  New

RES

BY:

PE LLY S ITTED,

FRANK R. L A ,  E S Q .
GIORDAIIO,
ATTORNEYS
THE VALLEY

ITALLERAII 6 CIESLA, PC
FOR APPELLANT

HOSPITAL,  INC.

- AND

DOUGLAS S.  EAKELEY, ESQ.
LO!{ENSTEIN SAI{DLER PC
ATTORNEYS FOR APPELLANT
THE VALLEY HOSPITAL,  INC.
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