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PRELIMINARY STATEI{EMT

The Commissioner  of  the Department .  o f  Heal th & Senior

Serv ices  has  p romu lga ted  a  regu la t ion  ho ld ing  tha t  ce r t i f i caLe

o f  need  app l i ca t ions  w i l l  be  au t .omat i ca l l y  en t .e r ta ined  fo r  new

acu te  ca re  hosp iLa ls ,  on  a  sLa tew ide  bas is ,  every  5  years  .

Shor t . I y  be f  o re  the  nex t  app l i ca t . i on  "ca l l  "  da te ,  se t  f  o r  Apr i l

1 - ,  201L ,  '  t . he  Commiss ioner  na r rowed the  s ta tew ide  ca l l ,  and

ins tead  inv i ted  app l i ca t ions  fo r  a  ce r t i f i ca te  o f  need  to  open  a

new acu te  ca re  hosp i ta l  i n  Bergen  Coun ty  w i th in  two  years  o f

f ina l  approval  .  From th is  legal ly  unexcepLional  event ,  two

ob j  ec t ing  hosp i ta l s  seek  the  ex t rao rd ina ry  remedy  o f

: t taer locutory 
rev iew,  before t .he Commissioner  has even received

a  s i n g l e  a p p l i c a t i o n .

The obj  ect .ors argue t ,haL because the cal l  was out .s ide the

genera l  ca l l  schedu le ,  the  Commiss ioner  was  regu i red  to  i ssue  a

dec is ion  f i nd ing  "exLraord ina ry  c i r cumstances  "  be fo re

en t .e r ta in ing  app l i ca t ions  .  No t  on ly  i s  t .he  Commiss ioner ' s

p rocedura l  dec is ion  to  s imp ly  en te r ta in  app l i ca t ions  no t  wor t .hy

o f  i n te r locu to ry  rev iew,  bu t  on  the  mer i t s  the  mot ions  a re

p l a i n l y  f o r e c l o s e d  b y  p r e c e d e n t . fn  the  case  o f  fn  re

App l i ca t ion  o f  V i r tua -Wes t .  Je rsey H o s p . Vorhees for

Cer t i f i ca te  o f  Need ,  L94  N . . . I  .  413 ,  426  (2008 ) ,  t . he  Sup reme  Cou r t

he ld  tha t .  no  par t i cu la r  f i nd ing  o f  need  i s  requ i red  fo r  the

Commiss ioner  to  fo rego  a  schedu led  and  genera l  sLaLewide  ca l1 ,

r 2 s 9 2 4 5 . I



: o r  a  na r rower  inv i ta t ion  to  rece ive  app l i ca t ions  re la t ing  to  a

.  l re  spec i f  i c  geograph ic  reg ion  o r  t .14 le  o f  se rv i ce .  In  th i s

r a s e ,  t h e  C o m m i s s i o n e r '  s  d e c i s i - o n  t o  1 i m i t ,  t h e  f  i x e d  c a l l  f  o r

: :a :ew ide  app l i ca t ions  fo r  acu t .e  ca re  hosp i ta l s  to  a  nar rower

: = ^ -  f o r  h o s p i t a l s  i n  B e r g e n  C o u n t y  i s  e n t i r e l y  c o n s i s t e n t  w i t h ,

, . :  j  con t ro l l ed  by  V i r tua  Wes t  .  Th is  ins tance ,  l i ke  tha t

: - : e s e n t e d  i n  V i r t , u a West , ,  cons t , i t u ted  an  "  i n t .e rsec t ion  o f

* : : e c i f i c  n e e d s "

: = ^ - -  s c h e d u L e . "

subsumed wi

V i r t ua  Wes t ,

th in  needs "pursuant  t ,o  a genera l

s u p r a ,  1 - 9 4  N . J .  a t  4 3 1 , .  U n a b l e  t o

- : : - f  r o n t  t h e  d i s p o s i t i v e  w e i g h t  o f  V i r t u a  W e s t  h e a d  o o ,  t h e

: ,  ectors do not ,  even make an at tempt .  to  d is t ingru ish that ,  case .

Beyond  tha t ,  the  ob j  ec to rs  have  con fused  cons idera t ion  o f

* - : -e  mer i t s  o f  open ing  a  new hosp i ta l  w i th  the  Commiss ioner ' s

- : e c i s i o n  L o  r e c e i v e  a p p l i c a t i o n s .  A s  t . o  t h e  f o r m e r ,  t h e r e  w i l l

:-  e an ample opportuni ty f  or the ob j  ec tors t .o have their

a :guments  heard  in  the  con tex t  o f  t ,he  pub l i c  hear ing  p rocess

- - : :a t  i s  manda ted  by  s t .a tu te .  The  Commiss ioner  w i l - l  t hen  i ssue  a

: :na l  agency  dec is ion  based  on  the  ev idence  in  t .he  record .

. : : e r e  i s  s i m p l y  n o  c a u s e  o r  b a s i s ,  o n  t h i s  s c a n t  r e c o r d ,  t o

- r te r f  e re  w i th  the  regu la to ry  p rocess  a t  t .h i s  ea r l y  s t .age .  The

: : . c t i ons  shou ld  accord ing ly  be  den ied .

'  , - > 9 2 4 5 . I



STATEMENT OF FACTS ASID PROCEDURAIJ HTSTORY1

HUMC is  a  New,Jersey  non-p ro f i t  co rpora t . i on  tha t  p resen t l y

opera t .es  a  77  s -bed  acu te  ca re  hosp i ta l  l oca ted  in  Hackensack ,

N e w  . T e r s e y ,  i n  t h e  C o u n t y  o f  B e r g e n .  ( 3 B a ) 2 .  F r o m  1 9 5 9  u n t i l

l a t e  2 0 0 7  ,  P a s c a c k  V a l l e y  H o s p i t . a l  A s s o c i a t i o n ,  f n c .  ( " P V H A "  )  ,

opera ted  a  now-de func t  acu . te  ca re  hosp i t .a l  l oca ted  in  Wes twood ,

New Jersey ,  known as  Pascack  Va11ey  Hosp i ta l  (  "Pascack  Va11ey"  )  .

Pascack  Va l ley  was  l i censed  to  opera te  215  beds  and  se rved  a

marke t  cons is t ing  o f  L4  mun ic ipa l i t j -es  in  no r the rn  Berg ren

County ,  and  por t ions  o f  Rock land  Coun ty  j -n  the  S ta te  o f  New

Y o r k .  (  5 a )  .

S e v e r a l  f a c t o r s  c o n t r i b u t e d  t o  P a s c a c k  V a l 1 e v '  s  d e m i s e .

Pr inc ipa l l y ,  Pdscack  Va l1ey '  s  management ,  was  s low to  reac t  to

chang ing  pa t ien t  expec ta t ions  and  dec l in ing  re imbursement  ra tes ,

and found i tse l f  hamst . rung by uneconomical  co l lect ive bargain ing

agrreements .  (L2a)  .  Compet ing hospi ta ls  se i  zed,  upon t .h is

oppor tun i t y  to  s iphon  o f f  a  c r i t i ca l  mass  o f  Pascack  Va l1ey '  s

p a t i e n t  b a s e .  (  L 2 a )  .

PVHA' s management then embarked on a poorly-execut.ed

expans ion  p ro j  ec t . ,  bu t  th i s  p roved  to  be  too  l i t t , l e ,  t .oo  1a te .

Awash in  red ink,  PVHA became insolvent  af  t .er  i t  unwisely  spent

$AO mi l l i on  to  bu i ld  a  new w ing ,  and  the  inc rementa l  revenue

'The procedura l  h is to ry  and s ta tement  o f  fac t ,s
inLer tw ined,  and in  the  in te res ts  o f  b rev i t . y .
t  C l t a t . i o n s  t o  1 a ,  2 a ,  3 a ,  e t . c . ,  a r e  t o  m o v a n t
C e n t e r ' s  a p p e n d i x .

are combined because they are

Eng lewood Hosp i ta l  &  Med ica l

1259245 . r



derived from that.  expansion proved insuff ic ient

se rv i ce  paymen t . s .  (25a ;  11a -  L2a )  .

Fac ing  a  cash  c r i s i s ,  and  i n  techn ica l

to make the debt

d e f a u l t  o f  i t s

bonds ,  o r r  Sep tember  2J  ,  2007  ,  PVHA f i l ed  a  Chap te r  11  pe t i t i on

w i th  the  Un i ted  S ta tes  Bankrup tcy  Cour t  fo r  the  D is t . r i c t  o f  New

Jersey ,  i n  In  re  Pascack  Va l1ey  Hosp i  t .a l  Assoc ia t ion ,  Inc  .  ,  Case

No .  07 -23 '686 (  RG ) By November 21-, 2007 , PVHA had terminaLed

i  ts  employees ,  Lrans f  er red i  ts  pat i  ent .s  tos u b s t a n t i a l l y  a l l  o f

o t h e r  f  a c i l i t i e s ,  a n d  c e a s e d  o p e r a t i o n s .  ( j _ 4 a )  .

As  requ i red  by  the  Hea l th  Care  Fac i l i t i es  p lann ing  Ac t ,

N . J . S . A .  2 6 : 2 H - 1 , e t s e q .  ( * H C F P A " ) , PVHA held an operat . ing

l i cense  i ssued  by  the  Depar tment  to  opera te  an  acu te  ca re

hosp i ta l .  Under  the  HCFPA,  PVHA was  p roh ib i ted  f rom c los ing  the

h o s p i t a l  w i t h o u t  a  c e r t i f i c a t e  o f  n e e d  g r a n t . i n g  p e r m i s s i o n  t o

c lose ,  and  PVHA so  app l ied  on  sep tember  29 ,  2007 .

The rapid deter iorat ion and ensuing bankrupLcy of  PVHA was

a sei smic shock to a corTrmuni ty that had received

va l ley  fo r  near l y  50  years .  Those  members  o f  the

par t i c ipa ted  in  the  ensu ing  pub l i c  hear ing

c a r e  a t  P a s c a c k

conrmuni ty that

p rocess  were

a  hosp i ta l  a t .

noted by the

unanimous in  suppor t ing the cont inued operat ion of

t h e  P a s c a c k  V a l l e y  s i t e . ( 1 4 a - 1 - 5 a )  .  A s

Depar tment . ' s  s ta f f ,  i n  i t s  fo rma l  reconrmenda t ion :

Thir ty-eight members of  the publ ic spoke at I  the
November 201 hearing. A11 3 I  who spoke dur ing the
hear ing opposed the c losure o f  I  pascack va l l "y ]  .  A

L259245  .1



f ew peop le  asked  the  Depar tment  to  a l l ow the  l i cense

to  rema in  inac t i ve  fo r  a  per iod  o f  two  years  t .o

f  a c i l i t a t e  t . h e  p o s s i b l e  p u r c h a s e  o f  I  P a s c a c k  V a 1 1 " y ]
and  the  reopen ing  o f  the  hosp i ta l  as  an  acu te  ca re

f a c i l i t y .  ( ] - 4 a - l - 5 a )  .

The  Depar tment ' s  u l t ima te  f i nd ings  re f lec t  the  s ta rk

rea l i t y  t .ha t  Pascack  Va l ley  had  no  cho ice  bu t  to  c lose  because

i t  w a s  f a c i n g  " o n g o i n g '  o p e r a t i n g  l o s s e s  (  $ 5 0  m i l l i o n  i n  f o u r

y e a r s )  a n d  a  s e r i o u s ,  n o n - r e v e r s i b l e  l i q u i d i t y  c r i s i s "  a n d  h a d

been  fo rced  to  en te r  bankrup tcy  because ,  desp i te  e f fo r t s ,  "no

s t ra t .eg ic  pa r tne r  came f  o rward  to  con t inue  IPascack  Va l ley ]  as

a n  a c u L e  c a r e  i n s t i t u t i o n .  "  ( 1 3 a )  .  S i n c e  t h i s  l i q u i d i t y  c r i s i s

resu l ted  more  f rom management ,  m is -s teps  than  a  con t rac t ion  o f

need ,  s ta f  f  reconrmended  p reserva t ion  o f  t .he  hosp i ta l ' s  opera t ing

l i cense  to  fac i l i t a te  a  re -open ing  by  a  purchaser  in  bankrup tcy .

( 1 - 6 a )  .

On  December  28 ,  2007  ,  one  month  a f te r  Pascack  Va l ley  had

subs tan t ia l l y  ceased  opera t ions ,  the  Commiss ioner  i ssued  a

c e r t i f i c a t . e  o f  n e e d  a p p r o v i n g  P a s c a c k  V a l 1 e y ' s  c l o s u r e .  ( 5 a )  .

The  Commiss ioner ' s  dec is ion  was  p remised  upon  the

acknowledgement  that  PVHA had exper ienced "  s ign i  f icant  and

g r o w i n g  f i n a n c i a l  l o s s e s "  t h a t  m a d e  c l o s u r e  " f i s c a 1 l y  r e q u i r e d .  "

1Za)  .  The  Commiss ioner  d id  no t  a f  f  i rma t i ve ly  f  i nd  tha t  t ,he re

w a s  a  l a c k  o f  n e e d  f o r  a  h o s p i t a l .  I n s t e a d ,  h e  s i m p l y  n o t e d

tha t  g i ven  the  c i r cumsLances ,  " the re  i s  su f f i c ien t  bed  capac i t y

1 " 2 5 9 2 4 5 . 1



in  Bergren County to  enable the remain ingr  heal th  care system to

br idge  any  gaps  in  se rv i ces"  a rLs ing  f rom the  c losure .  ( l a )  .

The Commissioner  endorsed the staf f  recommendat ion and

credi ted t,he unanimous support.  in f  avor o f  keeping the hospi ta1

open .  (  6a )  .  He  fash ioned  c losure  cond i t i ons  in tended  to

fac i l i t a te  a  t ime ly  reopen ing  o f  the  hosp i ta l  under  new

managlement or ownership . Rather t .han t erminate Pascack Val ley '  s

l i cense ,  the  Commiss ioner  g ran ted  PVHA ,  o t  any  qua l i f i ed

purchaser  o f  the  fac i l i t y ,  the  r igh t .  t .o  re -ac t i va te  the

opera t , i ng  l i cense  fo r  a  per iod  o f  24  months ,  upon  meet ing  the

regulatory s tandards f  or  a t ransf  er  of  owrrership .  (  Ba )  .

S h o r t l y  a f t e r  P a s c a c k  V a 1 1 e y ' s  c l o s u r e ,  P V H A  a u c t i o n e d  a l l

o f  i t s  asse ts  under  the  superv is ion  o f  the  Bankrup tcy  Cour t .

Having taken note of  the l icense re-act ivat ion approval ,  HUMC

stepped forward to acqui re and reopen Pascack Val ley as a 128-

bed  acu te  ca re  hosp iLa l ,  l ess  than  ha l f  the  s i ze  o f  the  p rev ious

f a c i l i t y .  (  1 1 r )  3  .  f n  s e v e r a l  t r a n s a c t i o n s  c o n c l u d i n g  i n  J u n e

2 0 0 8 ,  H U M C  p a i d  a  t o t a l  o f  $ 5 3 . 2 5  m i l l i o n  f o r  t h e  P a s c a c k  V a l l e y

s i te ,  and  then  en t .e red  in to  a  j  o in t  ven tu re  w i th  LHP Hosp i ta l

G r o u p ,  I n c . ,  t o  r e - o p e n  P a s c a c k  V a l 1 e y  a s  " H a c k e n s a c k  U n i v e r s i t y

Med ica l  Cen te r  Nor th  a t  Pascack  Va l ley .  "  LHP '  s  pa r t i c ipa t ion

i n c l u d e d  a  c a p i t a l  i n f u s i o n  o f  $ g O  m i l l i o n  t o  c o m p l e t . e l y

renova te  and  modern lze  the  fac i l i t y .  (11 r -12r )  .

'  C i t a t i o n s  t o  L r ,  2 r ,  3 r ,  e t c .

L 2 5 9 2 4 5 . L
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O n  J u l y  3 L , 2008,  HUMC appl ied to the Department  for  a

c e r t , i  f  i c a t e  o f

opera te  Pascack

need  to  t rans fe r  and  re -ac t i va te  the  l i cense  to

Va l ley .  (  75a)  .  A f  te r  severa l  round .s  o f  fo l l ow-

up colTlmunications between HUMC and the Department, 01 May 15,

2009 ,  the Department  determined that  HUMC, s appl icat ion was

adminis t . ra t . ive ly  complete for  processing,  an,C.  would be taken

under advisement  by the St .at .e  Heal t .h  Planning Board on July  23,

2 0 0 9  .  ( 7  6 a )  .

F rom t .he  ear l i -es t  s tages  o f  the  bankrup tcy  case ,  HUMC,  s

e f fo r t ' s  to  re -open  Pascack  Va l ley  have  been  cha l lenge6  a t  every

turn,  and in  every conceivable way,  by appel lants here in,  two

compet ing  loca l  hosp i ta l s  The  va l ley  Hosp i_ ta l  ( , ' va }1ey , ,  )  and

Eng lewood  Hosp i t .a l  &  Med ica l  Cen te r  (  "Eng lewood , ,  )  ( co l lec t  j _ve ly ,

t h e  " o b j  e c t . o r s  ' )  n  .  T h e  o b j  e c t o r s ,  c h a r i t a b l e  i n s t i t u t i o n s  b o t h ,

wen t  so  fa r  as  to  j  o in t l y  b id

s i t e ,  j u s t  t o  k e e p  i t  o u L

$ 4 S  m i l l i o n  f o r  t . h e  p a s c a c k  V a l l e y

o f  HUMC's  hands and prevent t .he

"  The  S i l l s  Cummis  f i rm,  Eng lewood 's  counse l ,  imp l ies  tha t  HUMC
mis represen ted  i t s  i n ten t ion  to  re -open  pascack  Va l1ey ,  i n  a
2  008  le t te r  to  the  A t t ,o rney  Genera l  address ing  the  app l i cab i l i t y
o f  the  Commun i ty  Hea l thcare  Asse t .s  Pro tec t ion  Ac t  ( . ,CHAPA"  )  .
( E n g l e w o o d  B r i e f  a t  3 - 4 )  .  S i l l s  C u m m i s ,  h o w e v e r ,  o m i t s  t h e  f a c t .
tha t  i t  was  PVHA's  counse l  i n  the  bankrup tcy  case ,  be fo re  i t
sw i t ched  s ides  and  under took  to  rep resen t  Eng lewood .  fn  a
l e t t e r ,  d a t e d  F e b r u a r y  2 9  ,  2 o o T ,  i t  w a s  a c t u a l r y  G a r y  w .
Herschman,  Esq . ,  o f  the  s i l l s  f i rm who  adv ised  t .he  A t to rney
Genera l  tha t  the re  was  "no  in ten t ion  wha tsoever  to  re -ac t i va te
t h e  h o s p i t a l  , s  l i c e n s e . ' ,  ( 1 r )  .  T h e r e a f t e r ,  H U M C , s  c o u n s e l _
separate ly  wrote to  the At t .orney General  to  correct  that
a s s e r t i o n  a f t e r  S i l l s  C u m m i s  r e f u s e d  t o  c o r r e c t  i t s  p r i o r
s tatement advi sing that. HUMC "may seek t.o reopen an acute care
genera l  hosp i  ta l  a t .  the  s i  t .e  a t  a  f  u t .u re  da te  .  , '  (7  r )  .
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h o s p i t a l  f r o m  r e - o p e n i n g .  ( 1 3 r )  .  r n  f a c t ,  t h e i r  b i d  i n c l u d e d  a

proposed st ipu lat ion that  PVHA would see t .o  i  t .  that  Pascack

V a l l e y ' s  o p e r a t i n g  l i c e n s e  w a s  " i r r e v o c a b l y  c a n c e l l e d ,

abandoned ,  decer t , i f i ed ,  re leased  and  te rm ina ted .  "

The  ob j  ec to rs  managed  to  de lay  HUMC'  s  acqu is i t i on  o f  the

proper ty  and the l icensing proceeding by f i l ing numerous

tac t . i ca l  moL ions  in  the  Bankrup tcy  Cour t .  None  o f  those  e f  fo r t s

were  u l t ima t .e l y  success fu l  on  the  mer i t s ,  bu t  the  Depar tment .

c o u l d  n o t  d e e m  t h e  c e r t i f i c a t e  o f  n e e d  a p p l i c a t i o n  c o m p l e t e

un t , i 1  the  l i t i ga t ion  concern ing  ownersh ip  o f  t ,he  s i te ,  and  the

r ight  to  apply  for  re-opening had been resolved,  near ly  a year

l a t e r .

For t .unate ly ,  on September 6 ,

o f  2 0 0 8 ,  N . J . S . A .  4 0 : 5 5 D - l - 3 6 . L

2008 ,  t .he  Permi t  Ex tens ion  Ac t .

e t  s e q .  ,  w a s  e n a c t e d . On

November  tJ  ,  2008,  the Depar tment  pub l ished a  bu l le t in  in  the

New Jersey  Reg is te r  i n  wh ich  i t  s ta ted  tha t  the  exp i ra t ion  o f

a n y  c e r t i f i c a t e s  o f  n e e d ,

w e r e  a u L o m a t i c a l l y  t o l l e d .

a n d  a s s o c i a t e d o p e r a t i n g  l i c e n s e s ,

S e e  4 0  N . J . R e g .  6 6 5 7 ( c )  ( N o v .  L ' 7 ,

2008) .  On  December  10 ,  2009 ,  HUMC reques ted  t .ha t ,  Lhe  Depar tment

con f i rm t .ha t  t .he  24-mont .h  l i cense  re -ac t i va t ion  dead l ine  was

au tomat i ca l l y  to l l ed ,  and  c i ted  approx imate ly  10  o ther  ins tances

where  the  Depar tment  had  done  so .  (76a)  .

When HUMC d id  noL  rece ive  a  response ,  i t .  f i l ed  an  ac t ion  in

the  Law D iv i s ion  fo r  a  dec la ra t ion  o f  i t s  r i gh ts  under  the

L259245 . r



Permit  Extension

Commiss ioner  o f

dec i s ion  s ta t i ng

Act ( 7  6 a ) The next  day,  t .he outgoing

the DepartmenL issued a purpor ted f ina l  agency

her  v iew that  the Permi t  Extension Act  d id not

ext .end the re-act ivat ion per iod .  (  -7  
6a)  .  HUMC '  s  chal  lenge to

tha t  dec is ion  i s  now pend ing  be f  o re  t ,h i s  Cour t ,  i n  a  re la ted

mat t ,e r ,  Hackensack  Un ive rs i t y  Med ica l  Cen te r  v .  Dep t  .  o f  Hea l t .h

&  S e n i o r  S e r v i c e s ,  € t  a l  .  , D o c k e t .  N o  .  A - 3 1 9 3 - 0 9 T 1 - ,  b u t  t . h e

Depar tment  has  no t  o therw ise  den ied  the  app l i ca t . i on .

HUMC has not  abandoned i ts  appeal ,  but  on December 1,6,

2 0 L 0 ,  i t .  f i l e d  w i t h  t h e  D e p a r t m e n t .  a  p e t i t i o n  L o  s u b s t . a n t i a t e

t h e  n e e d  f o r  a  c a l l  t . o  r e c e i v e  c e r t i f i c a t e  o f  n e e d  a p p l i c a t i o n s

fo r  the  open ing  o f  a  new acu te  ca re  hosp i ta l  i n  Wes twood ,  New

J e r s e y .  ( 2 0 a )  .  T h e  o b j e c t o r s  e a c h  m a d e  w r i t t . e n  s u b m i s s i o n s

v igorous ly  oppos ing  t .he  pe t iL ion  and  were  a f fo rded  the

opportuni ty  to  make presentat ions to senior  Department  s t .a f  f  .

(  P a 5 9 - P a  6 3 s  ;  6 1 a - 1 0 5 a )  .

HUMC's  pe t i t i on  demons t ra tes  a  c lea r  need  f  o r  t .he

Department .  to  consider  approv ing the opening of  a  new hospi ta l

in  Bergen County.  Occupancy rat .es at  HUMC have typ ica l ly  been

in  excess  o f  90%,  and  in  the  wake  o f  Pascack  Va l ley '  s  c los ing

mos t  o f  t .he  pa t ien t . s  were  absorbed  by  Va l  l ey ,  t .he  c loses t

h o s p i t a l  t o  P a s c a c k  V a l l e y .  (  2 5 a )  .  V a l l e y ,  s  i n p a t i e n t

t  C i t a t i o n s  t o  P a 1 ,  p a 2 ,  p a ,  e t c . ,
I n c . ' s  a p p e n d i x .
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occupancy  ra te  inc reased  to  89 .5% th rough  the  2008  ca lendar  year

be fo re  d ropp ing  s l i gh t l y  s ta r t i ng  in  2OOg a f te r  a  change  was

made t .o  separate ly  repor t  inpat , ient  and observat ional  pat ients.

( 2 5 a - 2 7  a )  -  o b s e r v a t i o n a l  p a t i e n t s ,  h o w e v e r ,  s t . i l 1  o c c u p y

l i censed  acu te  ca re  beds  and  consume scarce  resources  .  (  27  a )  .

The st . ra ins upon the syst .em have been ref lected.  in  the

emergency  se rv ices  da ta .  fn  Lhe  immed ia te  a f te rmath  o f  pascack

Va l1ey 's  c losure ,  t .he  number

room went  on "  d iver t , ,  s  ta tus

when Val ley was on d iver t .

i n c r e a s e d  4 5 3 e " .  ( 2 6 a )  .  I t

of days when t.he Valley emerg,ency

inc reased  220eo  ,  and  the  inc idences

for  at  least .  a  two-hour  per iod.

i s  p robab ly  no  co inc idence  tha t

a f t ' e r  HUMC f i l ed  i t . s  app l i ca t ion  t .o  re -open  pascack  Va l ley ,  Lhe

inc idence  o f  repor ted .  d i ve r ts  ( repor ted  by  va11ey)  a t  Va l ley

p l u n g e d .  ( 2 6 a )  .

rn  an area where minutes count ,  t ra f  f  ic  s tudies show t ,hat

the  average  ambu lance  t r i p  to  Pascack  Va11ey  f rom w i th in  i t s

m a r k e t  a r e a  i s  6  t o  9  m i n u t e s ,  b u t  i n c r e a s e s  t o  L 2  t o  1 7  m i n u t e s

f  or  pat ients that  are now t ,aken to Val ley,  HUMC or  Englewood.

(29a)  -  Such  de lays  a re  mu l t i p l i ed  when  cons ider ing  the  round

tr ip  t . ime neces sary f  or  ambulance crews to return t .o  the i r  home

base,  and t ,he increased wai t ,  t . imes at  crowded emergrency rooms .

( 2 9 a - 3 0 a )  .

In  a repor t  issued on , -Tanuary 24 ,  2  008 by the New Jersey

Commi  s  s ion  on  Ra t  iona  ] . l - z ing  Hea l  t .h  Care  Resources  ,  i  t  was
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suggested that  by 20L5 t .here could be excess capaci ty  in  the

reg ion  o f  7  65  beds  .  (  2Ba)  .  However ,  wh i le  the  repor t  s ta ted

t ,hat ,  the esLimated bed surp lus was "  the equiva lent  of  between 2

and  3  hosp i ta l s  o f  the  average  bed  s tze"  i t  emphas ized  tha t  i t s

f i nd ing  "does  no t  imp ly  tha t  2  to  3  hosp i ta l s  cou ld  be  c losed  in

the area wi thout  depr iv ing New Jersey res idents in  the area of

e s s e n t . i a l  h o s p i t a l  s e r v i c e s .  "  ( p a 5 3  )  .  B e y o n d  t h e  r e p o r t ' s  o w r r

equ ivoca t ion ,  j - t  i s  i ncon tes tab ly  t rue  thab  the  conc lus ions

drawn the re in  a re  s ta le  because  3  loca l  hosp i ta l s  to ta l i ng  696

b e d s  h a v e  s i n c e  c l o s e d .

The  repor t .  a l  so  con f  used  the  256  p r imar i  l y  ge r ia t , r i  c  and

long  Lerm care  beds  a t .  the  Coun ty  hosp i ta l  w i th  the  acu te  ca re

b e d s  t h a t  a r e  a c t u a l l y  a t  i s s u e .  (  2 8 a )  .  A f t e r  a d j u s t i n g  f o r

t h e  c l o s u r e s  a n d  m i s a l l o c a t i o n ,  t h e r e  i s  a c t u a l l y  a  n e t  p r e s e n t

need  o f  LB l  beds  in  t .he  marke t  a rea ,  wh ich  w i l I  i nc rease  i f

pro j  ect . ions f  or  the populat ion in  Bergen County to  grow,  and

a g e ,  a r e  r e a l i z e d .  ( 2 B a ;  3 1 a )  .  O v e r a 1 1 ,  r e - o p e n i n g  P a s c a c k

Va l ley  w i l l  i nc rease  res idency  t . ra in ing  s lo t  s ,  p rov ide  economic

s t . imu lus  to  bhe  regr ion ,  and  excep t  f  o r  the  p resen t  ob  j  ec to rs  ,

i s  unan imous ly  suppor t .ed  w i th in  the  commun iLy .  (32a-37a)  .

A f  t e r  c o n s i d e r i n g  a l l  o f  t h e s e  f a c t s ,  o n  F e b r u a r y  l - 8 ,  2 0 L t ,

the  Commi -ss ioner  o f  the  Depar tment  i ssued  a  no t . i ce  cance l l i ng  a

p r e v i o u s l y - s c h e d u l e d  s t a L e w i d e  c e r t i f i c a t e  o f  n e e d  c a l l  f o r  n e w

g e n e r a l  h o s p i t a l s T h e  n o t i c e  p r o v i d e s  t h a t  " i n  l i e u  o f

^ z ) > z + ) .  r

( 1 a )

1t_



the Apr i  1  L ,  201,L genera l  ca l  l  f  or  proposed new general

hosp i ta l s ,  t ,he  Depar tment  i s  p rov id ing  no t i ce  o f  a  l im i ted

cer t i  f i ca te  o f  need  ca11  "  fo r  "a  p roposed  new genera l  hosp i ta l

to  serve Bergen County. . .because a peLi  t ioner  has presented

documentat ion ind icat ing that  there may be a potent . ia l  need for

a new general  hospi  ta1 in  th i  s  area of  approx imate ly  L25 bed.s .  , ,

( 1a )

The no t i ce  spec i  f i ca I l y  p rov ides  tha t  "  the  Depar tment

reserves  t ' he  r igh t  to  d i sapprove  a l l  app l i ca t ions  submi t ted .  i n

response to the cal l  i f  the Department .  determines that  they have

no t  sa t i s fac to r i l y  demons t ra ted  need  o r  o therw ise  comp ly "  w i th

t .he  regu la to ry  requ i rements .  (2a ) .  The  Commiss ioner  express ly

inv i ted  "ex is t . i ng  New Jersey  genera l  hosp i ta l s  to  f i l e  a  wr i t ten

submiss ion wi th the Department  in  response to any submit ted

c e r t i f i c a t e  o f  n e e d  a p p l i c a t i o n s .  ( 3 a )  .

Throughou t  the  regu la to ry  p rocess ,  and  be fo re  the

Bankruptcy Court ,  the obj  ectors have ins is ted that  HUMC cannot

o b t a i n  a  t r a n s f e r  o f  P a s c a c k  v a l l e y ' s  l i c e n s e ,  a n d  t h a t  t h e  o n l y

appropr ia te way t 'o  re-open the hospi  ta1 i  s  through the f  i  l  ing of

a  pe t i t i on  w i th  the  Depar tment .  fo r  the  i ssuance  o f  a  ca l -1  to

o p e n  a  n e w  a c u t . e  c a r e  h o s p i t a l  .  s e e ,  e . g .  ,  ( l _ 3 3 r _ l - 3 5 r )  ( . . w e

th ink the appropr ia te process i  s  f  or  the St .ate to  det .ermine

whet 'he r  a  ca l l  shou ld .  be  i ssued ,  no t  whe ther  pascack ,  s  l i cense

s h o u l d  b e  s o l d " ) ;  ( 1 6 0 r )  ( . . a n y  I c e r t i f i c a t e  o f  n e e d ]  f o r  t h e
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es tab l i shment  o f  a  new genera l  hosp i t .a l  mus t  be  in  response  to  a

' c a l f  i s s u e d  b y  t . h e  C o m m i s s i o n e r "  )  ;  L e t t e r ,  d a t e d  4 / L 3  /  0 9  a t  3 -

4 (L61r  - ] .6  8r  )  (  *  HUMC knows ,  however  ,  that . . . the Department  has the

power to determine whet,her there i  s a n,eed f or another hospi tal

in  t .he region and to request ,  (or  "ca l1"  )  f  or  appl icat ions. . .what .

: {UMC is  a t t .empt ing  to  do  i s  to  subver t  the  "ca l1 "  p rocess"  )  ;

(L l9r)  (HUMC "  convenient ly  avoids the requi rement  that .  a

[ c e r t i f  i c a t e  o f  n e e d ]  f  o r  t h e  e s t . a b l i s h m e n t  o f  a  n e w  a c u t e  c a r e

h o s p i t a l  m u s t  b e  i n  r e s p o n s e  t o  a  ' c a l f  i s s u e d  b y  t h e

Commiss ioner "  )

Now tha t  HUMC has  pursued  p rec ise ly  the  course  o f  ac t ion

:ha t  the  ob j  ec t .o rs  have  u rged ,  they  have  sh i f  ted  pos i t i on  and

are arguing t .hat  the cal  l  proces s i  s  so inappropr ia te t .hat ,  the

D e p a r t m e n L ' s  p o s i t i o n  r e q u i r e s  i n t e r l o c u t o r y  r e v i e w .  T h i s  C o u r t

shou ld  see  these  mot ions  fo r  wha t  they  a re :  a  t ransparen t

a t t .empt ,  to  fo res ta l l  a  dec is ion  on  the  mer i t s ,  and  to  p ro tec t

t h e  o b j  e c t o r s '  b u s i n e s s  i n t e r e s L s  a t  t h e  e x p e n s e  o f  p u b l i c

hea l th .  The  mot ions  fo r  l eave  to  appea l  a re  devo id  o f  mer i t . ,

and  shou ld  be  den ieds .

o  
The  ob jec to rs  have  each  f i l ed  mo t i ons  wh i ch  a re  sepa ra t . e l y  docke ted ,  and  i n

Va1 ley ' s  case  HUMC was  no t  named  as  a  pa r t y .  HUMC f i l es  t h i s  conso l i da ted
b r i e f  i n  oppos i t i on  t o  bo th  mo t i ons ,  and  respec t f u l l y  r egues t s  t ha t  i t  be
cons ide red ,  t . oge the r  w i t h  i t s  c ross -mo t i on  t o  i n te r vene  i n  t he  Va l I ey  ma t t . e r .
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ARGT'MENT

IJEA\IE TO APPEJA'I, SHOULD BE DENIED
BEEAUSE THE INTERESTS OF iruDICIAI,
ECONOI T ASID iruSTICE WII.L BE
DISSER\TED BY DISRUPTION OF THE
ONGOING PROCEEDINGS BEFORE THE
DEPARTMENT

Inter locutory appeals have long been d is favored by our

cour ts .  As stated by the Supreme Court  in  In  re Appeal  of

P e n n s y l v a n i a  R a i l r o a d  C o .  ,  2 0  N .  J .  3 9 8  ,  4 0 9  ( l - 9 5 6  )  ,  l e a v e  t . o

appea l  w i l l  be  g ran t .ed  on ly  in  "excep t iona l  cases  where ,  o r t  a

b a l a n c e  o f  i n t . e r e s t . s ,  j u s t i c e  s u g g e s t s  t h e  n e e d  f o r  a  r e v i e w  i n

advance of f  inal j  udgrment .  " To  I i ke  e f  f  ec t ,  t . he  Cour t .

emphas ized  in  Romano v .  Mag l io  ,  41 ,  N .  J .  Super  .  56L ,  561  (App .

D i v .  ) ,  c e r t . i f  .  d e n .  2 2  N . J .  5 7 4  ( 1 9 5 6 ) ,  c e r t , .  d e n i e d  3 5 3  U . S .

923  (  1957  )  ,  t ha t  the  power  to  rev iew non- f ina l  o rders  " i s  ve ry

spar ing ly  exerc ised ,  "  i n  de fe rence  to  t .he  "s t rongr  pub l i c

in terest  in  un in ter rupted proceedings a t  the t r ia l  1eve l  w iLh a

s ing le  and  comp le te  rev iew.  " T h e  j u d i c i a r y ' s  " i n h o s p i t a b l e

a t t i t ude"  Loward  in te r locu to ry  appea ls  i s  thus  deep ly  en t renched

i n  t . h e  l a w .  s t a t e  v .  R e l d a n ,  1 0 0  N .  J .  L 8 7  ,  2 0 5  ( i - 9 8 5  )  ,  q u o t i n g

C l i f  f  o rd ,  "C iv i l  I n te r locu t .o ry  Appe l la te  Rev iew in  New .Ters  ey ,  "

4 7  L a w  &  C o n t e m p o r a r y  P r o b l e m s  8 7 ,  9 7  ( 1 9 8 4 )  .

U n d e r  t h e s e  w e l l - e s t a b l i s h e d  s t a n d a r d s ,  t h e  o b j  e c t o r s '

rnot . ions for  in ter locutory rev iew c lear ly  warrant  denia l - The

I i cens ing  and  opera t ion  o f  acu t .e  ca re  hosp iLa ls  i s  governed  by

1259245 .1 , L4



t he  HCFPA.  fn  fu r the rance  o f  the  s ta tu to ry  ob j  ec t i ves ,  "  the

Leg is la tu re  manda ted  tha t  hea l t .h  ca re  fac i l i t . i es  and  se rv ices

could not  be expanded or  ins t i  tu ted wi  thout  t ,he

Commiss ioner '  s . . .p r io r  approva l  th rough  i ssuance  o f  "  a  ce r t i f  i ca te

o f  n e e d . See  V i r tua -Wes t , sup ra  ,  L94  N .  J .  a t  423  (  2  008  )  ;

A cer t i  f  i ca te  o f  need  i  s  regu i red  t .o  open ,

c l o s e ,  m o d i f y ,

f a c i  l i  t y .  S e e

Commi s s ioner

rece ip t ,  o f

L94  N .  J .  a t

is required

ce r t i  f i ca te

or  t rans fe r  ownersh ip  o f  an  acu te  ca re  hosp i ta l

N . J . A . C .  B : 3 3 - 3 . 1  e t  s e q .

T o  f a c i l i t a t e  t h e  o r d e r l y  r e v i e w  o f  c e r t i f i c a t e  o f  n e e d

app l i ca t ions ,  the  Depar tment  has  p romu lga ted  a  regu la t . i on ,

N . J . A . C .  B : 3 3 - 4 . I ,  t h a t  e s t a b l i s h e s  a  f i x e d  " c a 1 l "  s c h e d u l e  f o r

the  rece ip t .  and  p rocess ing  o f  app l i ca t , i ons .  The  regu la t ion

"  f rees the Commissioner  f rom any impl ied f ind ing of  need for  a

serv ice  based  so1e ly  f rom p rocess ingr  a  CN regues t  submi t ted

pursuant  t ,o  the grenera l  inv i  ta t ion f  or  CN appl icat ions .  "  V i r t .ua

West ,  sup ra , 4t6-17 .  In  February of  each year ,  the

to  pub l i sh  "an  an t . i c ipa ted  schedu le  fo r

o f  need  app l i ca t ions  sub j  ec t  to  fu l1

rev iew p rocedures  fo r  a  two-year  pe r iod .  , , . 1 ( a )  .

rn  addi  t . ion to t ,he February schedule publ icat ion,  the

r e g u l a t i o n  a l s o se ts  a  f i xed schedu le  fo r the  rece ip t o f

ce rL i  f i ca te  o f  need  app l i ca t ions  fo r  a  number

regru la ted  se rv ices ,  i nc lud ing  app l i ca t ions  to  open

o f  s p e c i  f i e d

"new general

h o s p i t a l s .  " f i xed  schedu le ,
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cer t i f i ca tes  o f  need to  open new genera l  hosp i ta ls  are  rece ived

conrmenc ing on Apr i l  L ,  2006,  and every  5  years  thereaf  ter .

N . J .A .C .  B :33 -4 .L (a )  ( 2 ) .  Thus ,  Lhe  nexL  f i xed  s ta t . ew ide  ca l l

f  o r  n e w  h o s p i L a l s  w a s  s e t  t . o  t a k e  p l a c e  o n  A p r i l  L ,  2 0 L L .

The  regu la t ion  separa te ly  au thor i zes  the  Commiss ioner  t .o

" a n n o u n c e  a d d i t i o n a l  o r  s p e c i a l  c a 1 l s  f o r  c e r t i f i c a L e  o f  n e e d

app l i ca t ions  beyond  t .hose  iden t i  f  i ed  in  the  year l y  no t i ce  "  o r  to

"delet .e  annou.nced cal ls  f  rom t .he year ly  not ice "  by publ ish ing a

not ice in  t .he New Jersey

add i t i on ,  the  regu la t ion

the  Commiss ioner  to  i ssue

app l i ca t ions  fo r  d i sc re t .e  hea l thcare

pr ima fac ie  showing  o f  the  need

Vir t ,ua West . , supra.

Regri s Ler . In

reserves  d isc reL ionary  au thor i t y  fo r

s p e c i a l  c a 1 1 s  f o r  c e r t i f i c a t e  o f  n e e d

S p e c i f i c a l l y ,

serv ices when there is  a

L o  c o n s i d e r  a p p l i c a t i o n s .

f o r  s e r v i c e s  * w i t h  l o n g e r

than annual  submiss ion schedules,  t ,he Commissioner  may announce

s p e c i a l  c a l 1 s  f o r  r e c e i p t .  o f  c e r t i f i c a t e  o f  n e e C  b a t c h e d

app l i ca t ions  upon  mak ing  a  f i nd ing  o f  ex t rao rd ina ry

c i rcumsLances t .hat .  warrant  such a ca l l  pr ior  t .o  the next

s c h e d u l e d  s u b m i s s i o n  d a t e .  "  N . J . A . C .  8 : 3 3 - 4 . L  ( a )  (  )  .

Here ,  the  ob jec to rs  con tend  bo th  tha t .  the  February  ca l l  f o r

a new hospi t .a l  in  Bergen County is  a "  specia l  "  caLL ,  and that

the  Commiss ioner  was  requ i red  to  i ssue  an  agency  dec is ion

f ind ing "ext . raord inary c i rcumstances"  ak in to  a substant . ive

i ind ing  o f  need .  However ,  V i r tua  Wes t ,  the  semina l  case  in  th i s

' -  
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area,  imposes no such requi rement  .

the i r  mov ing  papers ,  V i r tua l l y  i gnore

fac t ,  i s  a  con t ro l l i ng  p receden t  and

n o t i o n s .

W h i l e  t h e  o b j  e c t o r s ,

V i r t u a  W e s t ,  t h a t  c a s e ,

i  s  fu l  l y  d i  spos i  t i ve  o f

l_n

in

the

In  V i r tua West . , the Department  issued a separate ca l l  for

ce r t i  f  i ca te  o f  need  app l i ca t . i ons  f  o r  changes  in  membersh ip

v, ' i  th in  "maternal  and chi  ld  heal th  consor t ia  "  and f  or  the

addi t . ion of  in t ,ermediate and in tensive care bassinet .s  to  acut .e

care  hosp i ta l s ,  bu t .  d id  no t .  re fe r  to  the  overa l l  s ta tus  change

:ha t  such  hosp i ta l s  cou ld  log ica l l y  ob ta in ,  i f  such  approva ls

-, ' /ere granted . The Department had already adopted a f ixed cal I

schedule ,  pursuant

cer t . i  f  i ca t ,e  o f  need

to  N .J .A .C .  8 :33 -4 .L (a )  , f o r  t .he  rece ip t  o f

:reeds " on an annual

app l i ca t ions  fo r  "mate rna l  and  ch i ld  hea l th

b a s i s .  T h a t  t e r m ,  b y  e x p r e s s  d e f i n i t i o n ,

: n c l u d e d  a n  i n c r e a s e  i n  b a s s i n e t s V i r t . ua  Wes t ,  L94  N .J .  a t

f o r  bass ine t s ,

ex t rac t ing and

pos tpon ing  the  rece ip t  o f  app l i ca t ions  fo r  bass ine ts  f rom the

nore  genera l  ca l l  f o r  mate rna l  and  ch i ld  hea l th  needs ,  and

e l im ina t . i ng  the  ca l l  as  to  a  spec i  f  i c  geograph ic  reg ion  in  i t s

e n t i r e t y .

4 2 6 .  P r i o r  t o  t h e  i - s s u a n c e  o f  t h e  s e p a r a t e  c a l l

:he Department ,  had issued an antecedent  not ice

].n

: o

Vir tua was u l t imate ly  granted an increase in  bass inets ,  and

consequence obtained a further approval  to change i ts status

a "Regiona l  Per inata l  cent  er  .  "  A  compet . ing hosp i t .a l
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chal lenged the changre in  designat ion as u l t ra  v i res and

: h e  s c o p e  o f  t h e  c a l l .

The Court re j  ect.ed the compet. i  tor '  s argument

: : . i  sapprehension of  "  the in t .ersect . ion of  the scheduled

c a l l  d a t e s  f o r  C N  s u b m i s s i o n s  w i t h  s p e c i f i c  c a l l s

a p p l i c a t i o n s .  " For  those  app l i ca t ions  tha t  a re

out s ide

asa

annual

for CN

I d .  a t  4 2 8

cursuan t ,  to  the  p re -schedu led  ca l I ,  t he  Commiss ioner  i s  "no t

bound  to  any  p re -de te rmined  iden t i f  i ca t . i on  o f  need .  "  Id .  a t

:28 .  F reed  f rom the  need  to  iden t i f y  a  need ,  the  CourL  found

:ha t .  t .he  Commiss ioner ' s  more  spec i f  i c  ca l l  f  o r  add i t i ona l

bass ine ts ,  w i th in  a  de f ined  geograph ic  reg ion ,  was  subsumed

. ' , ' i t h in  the  p re -schedu led ,  and  more  genera l  s ta tew ide  ca l l  f o r

ra te rna l  and  ch i ld  hea l th  needs  in  Sou th  Je rsey .  Id .  a t .  703

Moreover,  the Court  f  ound t .hat.  t ,he core purpose of the cal  l

schedule is s imply to provide not. ice,  and that "having publ ished

genera l  ca l l  schedu le invi  t  ing Ehe submiss ion  o f  CN

a p p l i c a t i o n s

:herea  f  Le r  ,

fo r  mate rna l  and  ch i ld  hea l th  needs . . .annua l1y ,

the Commissi -oner  was f r e e  t o  l i m i t  o r  d e l e t e  a n y

I d . .  a t  4 3 L .  T h e  c o m p e t i n gpor t ion  o f  tha t  genera l  no t , i ce .  "

hospi ta l  was "not  harmed by t ,he process fo l lowed by t .he

Commiss ione r .  .  .  t and l  f u l1y  pa r t i c i pa ted  i n  t he  CN p rocess ,

pro tes t , i ng  V i r tua '  s  reques t  a t  every  leve l  o f  rev iew.  "  fb id .

Vir tua West i s  d i r ec t l y on  po in t . ,  and  i s  comp le te ly

d i spos i t i ve . L ike  tha t  case ,  he re  the  regu la t ion  iden t i  f i ed  a

i 2 5 9 2 4 5 . 1 18



f i xed  schedu le  fo r  a  s ta tew ide  ca l l  t o  submi t  app l i ca t . i ons  fo r

ce r t i f  i ca tes  o f  need  t ,o  open  genera l  hosp i ta l s .  The  nex t  f  i xed

s t a t e w i d e  c a l l  w a s  s e t  t o  t a k e  p l a c e  o n  A p r i l  L ,  Z 1 L L .

Cons is ten t  w i th  t .he  regu la t ion ,  the  Commiss ioner  du ly  i ssued  a

February not ice terminat ing t .hat  ca l  l  and.  i  ssuing a much

larrower ca l l  for  new grenera l  hospi ta ls  in  Bergen County that .

a re  capab le '  o f  be ing  opened  w i th in  two  years .  The  ca l l  f o r  new

rosp i ta l s  w i th in  Bergen  Coun ty  i s  c lea r l y  subsumed w i t .h in  the

:nuch broader  s tatewide cal l  .

S ince  the  ca l - l  was  pursuan t .  t .o  the  f  i xed  schedu le ,  i t  d id

:ot  requi re any showing of  ext . raord inary c i rcumstances,  nor  was

--he Commissioner  regui red t .o make a pr ima fac ie showing of  a

: :eed  to  cons ider  app l i ca t . i ons .

: ights  have been impacted by

L ike  V i r tua  Wes t . ,  no  subs tan t i ve

the  no t i ce  and  the  ob j  ec to rs  have

reen  voca l  pa r t i c ipan t . s a t  e v e r y  l e v e l  o f  b h e  p r o c e s s .

rev iew requ i res  de fe renceThe standard of

spec ia l i zed  o r  techn ica l  exper t i se  o f  the  agency  charged  w i th

:he  admin is t ra t ion  o f  a  regu la t ,o ry  scheme.  rn  re  F reshwate r

. ' . e t lands  Pro tec t ion  Ac t R u 1 e s ,  l - 8 0  N . J . 478 ,  488 -89  (2004 ) The

cread th  o f  an  agency '  s  au thor i t y  encompasses  a l l  express  o r

^mp l ied  powers  necessary  to  fu l f i 1 l  the  leg is la t . i ve  scheme tha t

:he  agency  has  been  en t rus ted  to  admin is te r . Vir tua Wes t ,

s u p r a '  L 9 4  N . J .  a t  4 2 2 - 2 3 .  " A  r e v i e w i n g  c o u r t  s h o u l d  s t r i v e  t o

g ive  subs tan t ia l  de fe rence  to  the  in te rp re ta t . i on  an  agency  g ives

t.o the

- : ) > 2 4 )  .  I L 9



- ,o a statute t .hat t .he agency i  s charged with enf orcing .  "  Id .  at

: 23  (  c i t a t i on  omi t ted )  .  The  Commiss ione r '  s  i n te rp re ta t i on  o f

:rer own regulat ion is c lear ly supported by the record, and was

: a t i o n a l  o n  i t s  f  a c e .  I L  s h o u l d  n o t  b e  d i s t u r b e d ,  p a r t , i c u l a r l y

r : r  an in ter locutory  app l ica t ion

Den ia l  o f  t .he  mot ions  w i l l  a l so  se rve  the  in t .e res ts  o f

I  u s t i c e  a n d  j u d i c i a l  e c o n o m y  b e c a u s e  i t  w i l l  a l l o w  t h e

croceedings below t .o  cont inue unimpeded and wi  1I  ,  in  a l  l

p r o b a b i l i t y ,  y i e l d  a  f  i n a l ,  a p p e a l a b l e  o u t c o m e  d i s p o s i n g  o f  t . h e

-  s  sues on t .he i r  mer i  ts  on a f  u l l  record and in  an order ly

i a s h j - o n ,  h o p e f  u I 1 y  i n  t h e  n e a r  f u t u r e .  S e e ,

C B S ,  I n c . ,  l - 0 1  N . J .  5 3 8 ,  5 4 7  ( 1 - 9 8 6 )  ( j u d i c i a l

Viv iano v

i a v o r s  "  t h e  r e s o l u t i o n  o f  c l a i m s  o n t .heir  meri  t .s "  )  ;

512 ,  549  (App .  D

general  ly

James  v .

C h e v r o n  U . S . A . ,  I n c . ,  3 0 1 N .  J .  S u p e r . L99'7 ) ,

a f  f  ' d

€ . 9 .  ,

p o l i c y

I V

1 5 1  N . J .  2 7 9 ( l - 998 )  ( same) Appel la te rev iew may then

p r o c e e d  a s  o f  r i g h t ,  i n  d u e  c o u r s e .

The  ob j  ec t .o rs  comp la in  tha t  the  Commiss ioner  has  no t  i ssued

f i n d i n g r s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w  s u f f i c i e n t .  t o

s u b s t a n t i a t e  h e r  d e c i s i o n .  A t  t h i s  p o i n t , ,  h o w e v e r ,  t h e  i s s u a n c e

o f  a  ca l l  i s  s imp ly  a  p rocedura l  even t .  i n t .ended  to  no t i f y  the

pub l i c ,  and  the  Commiss ioner  i s  no t  ye t  a t  a  po in t  where  she  i s

requ i red  to  render  de ta i led  f i nd ings  o f  fac t  and  conc lus ions  o f

l a w .

L259245 .1 , 20



The requirement B:33 -4 .1 (a )  ( 4 )  f o r

showing of  ext raord inary c i rcumstances only  appl ies when there

is  a  spec ia l  ca l l  p r io r  to  the  schedu led  genera l  ca l l .  As  was

t rue  in  V i r tua  Wes t ,  even  i f  t he re  was  a  spec ia l  ca l1 ,  i t  was

i s sued  on v i r tua l ly  the same schedule as the  genera l  ca l l

M o r e o v e r ,  i s s u a n c e  o f  t h e  c a l l  c l e a r l y  f  o l l o w s  H T I M C ' s  d e t a i l e d

and  comprehens ive  pe t i t i on  to  subs tan t ia te  need ,  and  the  f  ac t . s

and data set  f  or t .h  in  t .he pet i  t ion may be c i  ted in  suppor t  o f

t h e  n e e d  f o r  c a l l .

The  admin is t ra t i ve  p rocess  in i t . i a ted  by  t .he  ca l l  i s  on ly  a

f i r s t  s tep  in  a  leng thy  regu la to ry  p rocess  where  a l l  i n te res t .ed .

par t ies wi l l  have the oppor tuni t .y  t .o  be heard.  As noted in  t .he

ca l l  i t se l f  ,  t he re  has  no t  ye t  been  a  subs tan t . i ve  f  i nd ing  o f

need ,  and  th i s  ana lys is  w i l l  awa i t  t .he  fu l1  regu la to ry  p rocess

i  f  the Department .  accepts HUMC' s  appl icat . ion.  I f  the Department

f inds  tha t  the  app l i ca t ion  i s  subs tan t i ve ly  comp le te ,  the  fu l1

rev iew p rocess  con temp la tes  tha t  the  mat te r  w i l l  be  t ransmi t ted

to the St .ate Heal  th  Planning Board f  or  an in i  t ia l  hear ing and

reconrmendat i on ,

f i n a l  d e c i s i o n

the  app l i ca t ion

i t  must. be

F u r t h e r m o r e ,  i f

by  the  Depar tment .

i s  n o t  a c c e p t e d  ,  o t

N . ' J . A . C .  8 : 3 3 - 4 . L .  I f

deemed incomplete,  then

n e x t  s c h e d u l e d  c a l 1 .

the  app l i ca t . i on  on  Lhe

N . J . A . C B : 3 3 - 4 . L 3 ,  b e f o r e  b e i n g  s u b j e c t  t o  a

S e e

i s

re -  f i  l ed  dur ing  the

t ,he Department  denies
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mer i t s ,  the  app l i can t .  i s  en t i t l ed

S e e  N . J . A . C .  B : 3 3 - L . 2 ( f )  ;  N . J . A . C .

t .o  a  con tes ted  case  hear ing .

B : 3 3 - 4 . 1 - 5 .

The  ob j  ec to rs '  ex tended  e f fo r t s  to  re fu te  the  subs tan t i ve

need  fo r  a  new hosp i t .a l  as  par t  o f  an  in te r locu to ry  appea l ,

be fo re  the  Depar tment  has  even  taken  a  pos i t i on  on  the  mer i t s ,

a t t .empts  to  shor t -c i r cu i t  an  ex t .ended  reg iu la to ry  p rocess .  f  t

' , vou ld  be  the  he ighL  o f  un f  a i rness ,  and  con t ra ry  to  the  pub l i c

: n t e r e s t  t o  c o n s i g n  t h e  c e r t i f  i c a t e  o f  n e e d  p r o c e s s ,  a t .  t . h i s

lascen t  s tage ,  Lo  the  de lay  and  d is rup t ion  tha t  w i l l  i nev i tab ly

resu l t  f rom an  in te r locu to ry  appea l  s imp ly  because  the  ob jecLors

: a k e  i s s u e  w i t h  t h e  C o m m i s s i o n e r ' s  p r o c e d u r a l  d e c i s i o n  t o

e n t e r t a i n  c e r t i f i c a t e  o f  n e e d  a p p l i c a t i o n s .  f f  L h e  C o m m i s s i o n e r

accep ts  app l i ca t ions ,  she  w i l l  t hen  be  ca l led  upon  to  make  an

: l t ima te  f i nd ing  o f  need ,  a f te r  a  fu l l  hear ing r .  There  i s  s imp ly

: r o  c a u s e  o r  b a s i s  t o  l i t i g a t e  t h a t  a n a l y s i s  b e f  o r e  t h i s  C o u r t ,

on a scant  and undeveloped record,  and where a substant ive

appl icat ion has not  even been submi t , ted f  or  rev iew .

The ob j  ec tors repeatedly make Ehe spurious argrument. that,

the  Governor '  s  pub l i c  suppor t .  fo r  re -open ing  Pascack  Va I ley

somehow renders  the  ca l l  p rocess  suspec t .  The  Governor ,  to  be

sure ,  i s  en t i t l ed  to  th i s  v iew.  A t .  the  end  o f  t .he  day ,  however ,

t h e  C o m m i s s i o n e r ' s  d e c i s i o n  w i l l  b e  m a d e  o n  t h e  m e r i t s ,  u p o n  t h e

rece ip t  o f  ev idence ,  and  pursuan t  to  the  regu la to ry  c r i te r ia .

I f  any  in te res ted  par ty  be l ieves  tha t  dec is ion  i s  no t  suppor ted
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by  subs tan t ia l  c red ib le  ev idence ,  i s  a rb i t ra ry  and  capr i c ious ,

or  contrary to  law,  then t .he j  ud ic ia l  proces s can f  o l  low in  t .he

ord ina ry  course .

HUMC, and the Department ,  have a l ready been subj  ected to

years  o f  mu l t i p l i c i tous  l i t i ga t . i on  over  the  re -open ing  o f

Pascack  Va l ley ,  a  fac i l i t y  t .ha t  se rved  the  commun i ty  fo r  a lmos t

50  years  w i t ,hou t  an  adverse  impac t  on  t .he  ob jec to rs .  P r inc ip les

o f j u d i c i a l economy and Ia l_ rness bo th  favor  den ia l  o f

i n t e r l o c u t o r y  r e v i e w .  I n  t h i s  c a s e , as  in  mos t ,  t .he  ob j  ec t ions

agency  leve l ,  and  appe l la teshou ld  be  reso lved  in  t .o to  a t ,  the

rev iew,  i f  deemed necessary  by  e i the r  s ide ,

:he  o rd ina ry ,  and  p roper  ,  course .  S ta te

R.omano v .  Mag l io ,  supra .

c e n i  e d

can  then  fo l l ow in

v .  R e l d a n ,  s u p r a ;

The mot ions shou ld  accord ing ly  be
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CONCLUSION

The obj  ectors '  mot ions f  or  leave t .o  appeal  the

Commiss ioner '  s  dec is ion  to  rep lace  the  schedu led  s ta tew ide  ca l l

fo r  ce r t i f i ca t .e  o f  need  app l i ca t ions  fo r  new acu te  ca re

hosp i ta l s  w i th  a  nar rower  ca l l  app l i cab le  t .o  the  Coun ty  o f

Bergen  shou ld  be  den ied  in  a l l  respec t . s .

Respec t fu l l y  submi t ted ,

DECOTIIS, FITZPATRICK,
& COL,E ' LIJP

B y :
qn,;s*99 eA-
M i c h a e l  R .  C o l e

Dat .ed:  March 2L ,  20Ll .
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