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O n  F e b r u a r y  1 8 ,  2 0 I I  t h e

S e r v i c e s  i s s u e d  a  c a l l  f o r  a

tha t ,  by  i t s  Le rms i s  l im i ted

P a s c a c k  V a I I e y  H o s p i t a l  (  . ' P V H "

PRELTMINARY STATEMENT

Depar tmenL  o f  Hea l th

c e r t i f i c a t e  o f  n e e d

to  the  reopen ing  o f

)  i n  Bergen  Coun ty  (

and  Sen io r

a p p l i c a t i o n

t h e  c l o s e d

" t . h e  C a 1 I "  )

l

l
:

[A la-a a]  Movant  -  appe l  lant  Englewood

(  * E H M C ' )  i s  a n  a c u t e  c a r e  h o s p i t a l  i n

be  in  compet i t i on  w i th  a  reopened  PVH

inpa t ien t  se rv i ce  in  the  Coun ty .  EHMC

H o s p i t a l  M e d i c a l  C e n t e r

R o r r r o r r  f - r r . , n { - r r  F 1 ^ - + -  
W O U I dr J s J - Y s r . r  \ - \ J L r r r L y  L r r a L -

i n  a  sh r ink inq  marke t  fo r

moves  fo r  l eave  to  appea ]

the  i ssuance  o f  Ehe  Ca I I  on  the  g rounds  tha t  (  i  )  t he

C o m m i s s i o n e r  o f  H e a l t h  v i o l a t e d  N . J . A . C .  8 : 3 3 - 4 . 1 ( a ) a  b y  f a i l i n g

to  iden t i f y  any  ex t rao rd ina ry  c i r cumstances  war ran t ing  i ssuance

o f  a  l i m i t e d  c a l 1 ,  a n d  (  i i  )  t h e  C a I I  i s  u n s u p p o r t e d  b y  f  i n d i n g s

o f  fac t  tha t  suppor t  a  p r ima fac ie  need  fo r  a  reopened  PVH and

ignores  f  ac ts  showJ-ng  tha t  the re  i s  no  such  need .  As  such ,  the

C o m m i s s i o n e r ' s  a c t i o n  i s  a r b i t r a r y  a n d  c a p r i c i o u s .

T h e  C a l l  s e e k s  t o  r e o p e n  P a s c a c k  V a l - I e y  H o s p i t . a l  ( " P V H "  )  i n

W e s t w o o d .  I n  2 0 0 7  a f t e r  v e a r s  o f  d e c l i n i n c l  u t i L t z a t i o n  a n d

d e c l i n i n g  r e v e n u e ,  P V H  c l o s e d  a n d  e n t e r e d  b a n k r u p t c y .  I n

D e c e m b e r  2 0 0 7 ,  t h e  t h e n  C o m m i s s i o n e r  o f  H e a I t h  i s s u e d  a

C e r t i f i c a t e  o f  N e e d  a p p r o v i n g  t h e  c l o s u r e ,  b a s e d  o n  t h e  f i n d i n g

tha t  PVH'  s s e r v i c e s  c o u l - d  b e adequa te ly  p rov ided  by  the

r  \ \  A  a ' l  sha l  l  re  f  e r  to  Appe  I  l an t  EHMC'  s  append ix  ,  a t tached
h e r e t o .



rema in ing  genera l

N e v e r t h e l e s s ,  t h e

a c u t e  c a r e  h o s p i t a l s

Commiss ioner  p rov i -ded  a  two

PVH to  reopen  under  new ownersh ip ,  end ing  in  December  2009  .

Hackensack  Un ive rs i t y  Med ica l  Cen t .e r  ( "HUMC"  )  bough t ,  t .he  PVH

phys ica l  p lan t  ou t  o f  bankrup lcy  bu t  fa i l -ed  to  reopen  the

f  a c i l - i t v  w i t h i n  t h e  t i m e  a l l o w e d .

T h e  .  2 0 0 7 f  i nd ings ^ €  F 1 ^ ^
\ J  !  ( - I I E

j u s t i f i e d  b y  s u b s e q u e n t  e v e n t s .

n o n - p r o f i t  g e n e r a l  h o s p i t a l - s  i n

p a L i e n t  l o a d  f o r m e r l y  s e r v e d  b y

have  sharp ly  dec reased  emergency

i n  t h e  r e g i o n .

y e a r  p e r i o d  f o r

f  ormer Commi s s  i -oner  have been

EHMC, HUMC and t.he other two

Bergen County have absorbed the

P V H .  N e w  e m e r g e n c y  f a c i l i t i e s

depar tment  loads f rom what  they

w e r e  i m m e d i a t e l v  a f  t . e r  P V H  c l o s e d . Inpa t ien t  demand con t inues

to  dec l ine  in  Bergen  Coun ty ,  and  the re  i s  an  amp le  reserve  o f

i n p a t i e n t  b e d  c a p a c i t y . The  on ly  reason  fo r  the  cu r ren t

Commiss ioner  even  to  cons ider  the  reopen ing  o f  PVH is  demand

e x p r e s s e d  b y  l o c a I  r e s i d e n t s  a n d  b y  e l e c t e d  o f  f  i c i a l - s ,  i n c t u d i n g

a  campa ign  p romise  f rom the  Governor . C o m m u n i t y  d e s i r e ,

h o w e v e r ,  i s  n o t  a  f a c t o r  t h a t  t h e  H e a t t h  C a r e  F a c i l i t i e s

P l a n n i n g  A c t , N . J . S . A .  2 6 : 2 H - 8 ,

N . J . A . C .  B : 3 3 - + . 9 ( a )

t o  c o n s i d e r .

and

and

F 1 - ^

4 . L 0 ,

impl  ement  ing

a l l o w  t h eregu la t  i ons  ,

Commi- s s ioner

Leave  to  appea l -  i  s  war ran ted  because

d i s r e g a r d e d  h e r  o w n  r e g u l a t i o n s  i n  i s s u i n g

t h e  i n t e r e s t  o f  j u s t i c e  r e q u i r e s  t h a t  E H M C

the  Commiss ioner  has

t h e  C a I I  a n d  b e c a u s e

not  be burdened by an



u n n e c e s s a r y  c o u r s e  o f  a d m i n i s t r a t i v e  p r o c e e d i n g s  t o

r e o p e n i n g  o f  a  f a c i l i t y  f o r  w h i c h  t h e r e  i s  n o

showi -ng  o f  need .  The  Cour t  shou ld  g ran t  l eave  to

vaca te  t .he  Ca I l  as  a rb i t ra ry ,  capr i c ious  and  con t ra ry

PROCEDURAL HISTORY ATqD STATEMENT OF FACTS

.\r'\Y1/^\C A t hev y } / V v v  u

^ - . ' , - -  F n n 'or  Lma L  ac  l -e

^ * * ^ - - r  - n d
d.IJP E d. r- d.

t o  l a w .

A .  T h e  C l o s u r e  o f  P a s c a c k  V a I l e y  H o s p i t a l

A f t e r  s i x  c o n s e c u t i v e  y e a r s  o f  d e c l i n i n g  p a t i e n t  - d a y s  a n d

inc reas  ing  percen t .ages  o f  unoccup ied  beds  [A71a ]  ,  Pascack  Va l ,  ]ey

H o s p i t a l ,  l o c a t e d  i n  W e s t w o o d ,  N e w  J e r s e y ,  c l o s e d  i t s  d o o r s  a n d

en te red  Chap te r  11  bankrup tcy  in  Sep tember  2007  .

On  December  2 '7  ,  20  0 '7  ,  the  Commi  s  s  ioner  o f  Hea l  th  i  s  sued  a

C e r t i f  i c a t e  o f  N e e d  a u t . h o r i z i n g  t h e  c l o s u r e .  [ A 5 a - 1 O a ]  .  T h e

Cer t i f  i ca te  o f  Need  p rov ided  t .ha t  the  purchaser  o f  the

h o s p i t a l '  s  p h y s i c a l  p l a n t  c o u l d  a p p l y  f o r  a  t r a n s f e r  o f  t h e

h o s p i t a l  I i c e n s e  a n d  r e o p e n  t h e  f a c i l i t y  w i t h i n  t w o  y e a r s .

r r  ^  a

L A U A I

I n  March  2008  a  io in t .  ven tu re  o f  HUMC and  Touro  Un ive rs i t v

bough t  t .he  phys  i ca l  asse ts  o f  PVH f  rom the  bankrup tcy  es ta te  .

[ A 7  5 a ]  O n  A p r i ]  2 2  ,  2 O O B  ,  t h e  A t t . o r n e y  G e n e r a l  w a i v e d  r e v i e w

of  the  purchase  under  the  Commun i ty  Hea l thcare  Asse t  P ro tec t ion

A c t  ( " C H A P A "  )  ,  N .  J .  S . A  .  2 6 : 2 H - - 7  . L 0  ,  b a s e d  o n  r e p r e s e n t a t i o n s  b y

PVH and  HUMC tha t  the  as  se t  sa le  d id  no t  i -nvo lve  the  t rans  f  e r  o f

a  genera l -  acu te  ca re  hosp i  ta l  on  the  p roper ty  .  I  I d  .  l



De spi t.e t.hat.

venture of  HUMC

Hosp i ta l  Pa r tne rs ,

r e p r e s e n t a t i o n ,  o f l  J u l y

a n d  a  f o r - p r o f i t  h o s p i t a l

3 1 ,  2 0 0 8 -- i  ̂  i  - .F
a  J  \ . / r r r  L

Legacy

l - i cense

operat .or ,

The PVHa p p l i e d  t o  D H S S  t o  t r a n s f e r

a n d  r e o p e n  a  f u l I  g e n e r a l  a c u t e  c a r e  h o s p i t a l  a t  t h e  s i t e .

[A107a ]  .  DHSS deemed the  a r^ \y r l  i  r ' = t  i  n r1  comp le te  in  May  2OO9 .

[ A 1 0 B a ]  H o w e v e r ,  i n  J u l y  2 0 0 9  H U M C  w i t h d r e w  t h e  a p p t i c a t i o n

a n d  r e q u e s t e d  a  s t a y .  t  I d .  I  .  I t  d i d  n o t  r e q u e s t  t h a t  t h e

a p p l i c a t i o n  m o v e  f o r w a r d  u n t i l  J a n u a r y  2 0 1 0 ,  a f t e r  t h e  c h a n g e  o f

a d m i n i s t r a t i o n .  [ e Z A a ]

O n  D e c e m b e r  1 0 ,  2 0 0 9  ,

tha t  the  two  year  pe r iod  in

the Permi t  Ext .ens ion Act .  ,  L  . 2 0 0 8 ,  c .  7 8 .  [ A 1 0 8 a ] On December

2 l  ,  2 0 0 9  ,  H L M C  f  i l e d  a  d e c l a r a t o r y  j  u d g m e n t  a c t i o n  i n  B e r g e n

C o u n t y  S u p e r i o r  C o u r t  a g a i n s t  D H S S ,  E H M C  a n d  V a l l e y  H o s p i t a l ,

seek ing  a  ru l i ng  tha t  the  Permj - t  Ex tens ion  Ac t  ex tended  the  two

HUMC reques ted  con f j - rmat ion  by  DHSS

which to reopen PVH was extended bv

year  pe r iod  to  reopen

t .he  mat te r  to  th i s

PVH.  l a r09a ] The Lr ia l  cour t .

Cour t  on Februarv

U n i v e r s i t y  M e d i c a l  C e n t e r  v .  D e p a r t m e n E .

2 2 ,  2 0 L 0  ,

o f  H e a I t h

t r a n s  f e r r e d

H a c k e n s a c k

and  Sen io r

Q o r r r - i r . o c  t n l n  \ T  . T
v v r  v  l v v p  /  4 v L v  I Y .  u  .

2 2 ,  2 0 1 0 ) ,  w h e r e  i t

Sr  t ne  r  I I nOub  .v r r l

r A m = i n c  r 1 a l 1  r l i n r r!  v r r r q J f  l u  
I / u r r u r r r Y

L E X I S  2 2 9 3  (  L a w  D i v .  F e b r u a r y

l a ro6a- r rza ]

t  A s a
r  r \  ra / /1Y10Y1
u v  !  v v v v I I

c a n d i d a t e ,
D \ / T . I  Q a a!  v  r r .  u v v , r '

i n  J u l y  2 0 0 9
i  n f r a  .  a f  1 0+ - - - - \ ^ /

Governor  Chr i s t ie  had  p romised



B .  T h e  E f  f  e e t  o f  t h e  C l o s u r e  o f  P a s e a c k  V a l l e y  H o s p i t a l -

The  DHSS s ta f  f  repor t  recommend ing  approva l  o f  the

C e r t i f i c a t e  o f  N e e d  a p ' o l i c a t i o n  t o  c l o s e  P V H  c o n c l u d e d  t h a t

the re  were  a  su f f i c ien t .  number  o f  unoccup ied  hosp i ta l  beds  in

the  fou r  o ther  non-p ro f iL  Bergen  Coun ty  hosp i ta l s3  to  absorb  t .he

^ r J - i a n + - c  r o r m e r l y  s e r v e d  b y  P V H  a n d  p r o v i d e  a c c e s s i b l e  i n p a t i e n t} / 4 9 4 9 r r 9 U  
!

care  f  o r  t .he  PVH serv ice  a rea .  [A15a ]

I n  i s s u i n g  t h e  C e r t i  f  i c a t e  o f  N e e d ,  C o m m i s s  i o n e r  J a c o b s

f o u n d  t h a t  t h e r e  w a s  s u f f i c i e n t  r e g i o n a l  b e d  c a p a c i t y  t o  m e e t

the  reg iona l  need  fo r  i npa t ien t  acu t .e  ca re  se rv i ces  a f te r  PVH

c l o s e d .  [ A 5 a  - 7  a )  .  H e  c o n c l u d e d :

f  have  a lso  taken  in to  cons  ide ra t . i on  the  s ta tu to ry
requ i rement  to  de te rmine  whe ther  the  ac t ion  p roposed
w i l l  h a v e  a n  a d v e r s e  e c o n o m i c  o r  f i n a n c i a l  i m p a c t  o n
t h e  d e l i v e r y  o f  h e a l t h c a r e  s e r v i c e s  i n  t h e  r e g i o n  o r
s t a t e w i d e  a n d  w i l l  c o n t r i b u t e  t o  t h e  o r d e r l y
deve lopment  o f  adequa te  and  e f fec t i ve  hea l thcare
s e r v i c e s .  I  n o L e  t h e  p r o j  e c t  w i I I  r e s u l t  i n  c l o s u r e
o f  a  2 7 5  b e d  a c u t . e  c a r e  f a c i l i t y  w h i c h  i s  c u r r e n t l y
u n d e r u t i l i z e d .  A n d ,  a s  p r e v i o u s l y  n o t . e d ,  t h e r e  w i I l
b e  s u f f i c i e n b  r e g i o n a l  b e d  c a p a c i t y  t o  m e e t  t h e  n e e d
f o r  i n p a t . i e n t  a c u t e  c a r e  s e r v i c e s  e v e n  a f t e r  t h e
c l -osure  o f  PVH.  As  to  whe ther  the  d iscon t inuance  o f
acu te  inpa t ien t  se rv i ces  a t  PVH wou ld  con t r ibu te  to
the  deve lopment  o f  adequa te  and  e f fec t i ve  hea l th  ca re
serv i r -e rs  I  f i nd  tha t .  the  d iscon t inuance  wou ld+ v v v ,

s t reng then  the  nearby  hosp i ta l - s  loca ted  in  PVH'  s
serv ice  a rea  by  inc reas ing  the i r  occupancy  and
con t r ibu t ing  toward  ra t i -onaL tz ing  the  de l i ve ry  o f
i n p a t i e n t  a c u t e  c a r e  s e r v i c e s  i n  t . h e  r e g i o n .

I
I
I

I
l

I
j

l
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H U M C ,  V a l l e y  H o s p i t a l ,  E H M C  a n d  H o l y  N a m e  H o s p i t a l



Event  s S  I N C C 2 0  0 1 have  con f i rmed  the C o m m i s s i o n e r '  s

f  i nd j -ngs  tha t  the re  i s  no  need  f  o r  an  acu te  ca re  hosp i ta l  a t  t .he

PVH s i te .  The  vo lume o f  fo rmer  PVH pa t ien ts  has  been  absorbed

by  the  o ther  hosp i ta l s  j -n  Bergen  Coun ty  .  [ae :a ]  .  n  Even  w i t .h  t .he

c l o s u r e  o f  P V H ,  h o s p i t a l  d i s c h a r g e s  i n  B e r g e n  C o u n t y  h a v e

r l e e l  i  n e r l  .  f  r o m  o v e r  1 O O ,  0 0 0  i n  2 0 0 7  t o  l e s s  t h a n  9 8 ,  0 0 0  i n  2 0 0 9  .+  + r r v \ ^ ,

; aZ  ZaJ  Occupancy  ra tes  o f  the  f  ou r  Bergen  hosp i ta l - s  have  a lso

d e c l i n e d .  [ A B a a ]  T h e r e  i s  a n  a m p l e  r e s e r v e  o f  b e d  c a p a c i L y  i n

t h e  r e g i o n  .  [ e e :  a ]

The  same i s  t rue  o f  emergency  se rv ices  .  S ince  PVH c losed ,

EHMC and Holy Name Hospi ta l  have expanded thei r  emergency

Cepar t ,men ts  and  HUMC opera tes  a  sa te l l i t . e  emergency  depar t .menL

a t  the  PVH f  ac i l i t y .  [AB1a ]  Emergency  depar tment  d j - ve r ts6  have

d r a s t i c a l l y  d e c l i n e d  a t  E H M C ,  H o l y  N a m e  a n d  V a l l e y  s j - n c e  P V H

c l o s e d  a n d  t h e s e  n e w  f a c i l i t i e s  o p e n e d .  ; a e z a l

A s  C o m m i s s i o n e r  J a c o b s  p r e d i c t e d ,  L h e  c l o s i n g  o f  P V H  h a s

s t reng t .hened  t .he  f  i nances  o f  the  f  ou r  rema in i tg  hosp i ta l - s  .

Desp i t .e  the  con t inu ing  dec l ine  in  demand fo r  acu te  ca re

s e r v i c e s ,  a I l  s h o w  i m p r o v e m e n t  i n  t h r e e  c r i t i c a l  m e a s u r e s  o f

=  H U M C ,  w h i c h  i s  t h e  m o s t  d i s t a n t  o f  t h e  f o u r  h o s p i t a l s  f r o m

P V H  I A B 0 a ]  ,  s h o w e d  t h e  s m a l l e s t  a b s o r p t i o n  o f  P V H  v o l u m e .

l ez  a  a ]
t  T h e  f i g u r e s  f o r  H U M C  a n d  V a l l e y  h o s p i t a l  o v e r s t a t e  t h e i r

cccupancy  because  they  inc lude  "observa t ion  pa t ien ts "  where  an
cu t .pa t ien t  i s  he ld  f  o r  observa t ion  bu t  no t  admi - t ted .
t  A  "d ive r t "  ex is ts  when  an  emergency  depar t .men t  mus t  dec l ine
t o  t r e a t  a n  e m e r g e n c y  p a t i e n t  b e c a u s e  t h e  d e p a r t m e n t '  s  c a p a c i t y
r s  f u l l y  a b s o r b e d .

I



f  i nanc  ia l -  hea l th  cu r ren t  ra t  i o  , operat.  ing marg in,  and days of

c a s h  o n  h a n d  s i n c e  P V H  c l o s e d  i n  2 0 0 7  .  I A B S a -  B 6 a ]

I n  s u m ,  t h e  C o m m i s s i o n e r ' s  f i n d i n g s  i n  t h e  2 0 0 7  C e r t i f i c a t e

o f  N e e d  h a v e  p r o v e d  t o  b e  c o r r e c L .  T h e  f o u r  n o n - p r o f i t  g e n e r a l

hosp i ta l - s  in  Bergen  CounLy  have  absorbed  PVH'  s  f  o rmer  pa t ien ts ,

they  have  more  than  adequa te  inpa t ien t  and  emergency  se rv ices ,

a n d  t . h e j - r . f i n a n c i a l  c o n d i t i o n  h a s  b e e n  i m p r o v e d  b y  t h e  c l - o s u r e

o f  a n  u n d e r - u t i l i z e d  a n d  f i n a n c i a t l y  u n s o u n d  c o m p e t i t o r .

C .  T h e  S p e c i a l  C a I I  f o r  P a s c a c k  V a l l e y  H o s p i t a l

DHSS regu la t ions  auLhorLze  the  Depar tment .  to  i ssue  a  ca l l

f o r  c e r t i f i c a t e  o f  n e e d  a p p l i c a t i o n s

h o s p i t a l s  e v e r y  f i v e  y e a r s ,  w i t h  t h e

A p r i l  2 O L L .  N . J . A . C .  B : 3 3 - 4 . 1 ( a ) 2 .  O n

p e t i t i o n e d  f o r  a  c a l l  l i m i t e d  t o  t h e

fo r  qenera l  acu t .e  ca re

n e x t  c a l l  s c h e d u l e d  f o r

December  L6  ,  20L0  ,  HUMC

reopen ing  o f  PVH w i th  a

c a p a c i t y  o f  L 2 5  b e d s  a s  a  b r a n c h  f a c i l i t y  o f  H U M C .  l L Z 0 a - 5 5 a 1

Tho  r ro t -  i  t  i on  concedes  tha t  hosp i ta l  occupancy  ra tes  have  been4 ^ r v  
t / v 9 + v -

f  l a t  o r  d e c l i n i n g  s i n c e  P V H  c l - o s e d .  [ A 2 5 a ]  .  I t  u s e s  s t a l e  2 0 0 1

C a t a  f o r  e m e r g e n c y  d e p a r t m e n t  d i v e r t s  a t  o n e  h o s p i t a l ,  V d 1 1 e y ,

w h i l e  i g n o r i n g  t h e  o p e n i n g  o f  n e w  e m e r g e n c y  f a c i l i t i e s  a n d  t h e

sharp drop in  emergency d j -ver t  s  at  Val  ley,  EHMC and Holy Name

o v e r  t h e  p a s t  t h r e e  y e a r s .  l A Z A a l  .  T h e  p e L i t i o n  j - g n o r e s

i  n s o f  a r  a s  p o s s i b l - e  t h e  e x i - s t e n c e  o f  E H M C ,  b l a n d l y  a s s e r t i n g

: h a t  V a l l e y  H o s p i t a l -  i s  t h e  o n l y  i n s t i t u t i o n  w i t h  a  s i g n i f i c a n t

p resence  in  the  f  o rmer  PVH serv ice  a rea  .  [A2  5a ]



HUMC'  s  pe t i t . i on  a rques  tha t PVH shou ld  be  reopened ,  no t

b e c a u s e  i n p a t i e n t  b e d  c a p a c i t y  i n  B e r g e n  C o u n t y  i s  i n a d e q u a t e ,

bu t  because  a  hosp i ta l  w i l I  p rov ide  emp loyment  and  add i t i ona l

s l o t s  f o r  p h y s i c i a n  t r a i n i n g  t h a t  w i l l  b e  f u n d e d  b y  M e d i c a r e .

l a g Z a - 3 4 a ]  .  I t  r e l i e s  h e a v j - l y  u p o n  t h e  s u p p o r L  o f  e l e c t e d

o f f j - c i a l s  a n d  l o c a l  r e s i d e n t s  f o r  t h e  r e o p e n i n g  o f  t h e  c l o s e d

h o s p i t a l  .  [ A 3 4 a - 3 7 a ]

HUMC'  s  conc lus ion  tac i t l v  concedes  tha t  the  d i - rec t .  need  f  o r

more  acu te  ca re  inpa t ien t  beds  in  Berqen  Coun ty  wou ld  no t

j  us t.  i  f  y reopening PVH :

T r a d i t . i o n a l l y  t h e  C e r t i f i c a t e  o f  N e e d  p r o c e s s  h a s  b e e n
so le ly  concerned  w i th  the  documenta t ion  o f  the  need
f o r  h e a l t h  c a r e  s e r v i c e s ,  w h i l e  i g n o r i n g  t h e  l a r g e r
r o l e  t h a t  h o s p i t . a l  a n d  h e a l t h  c a r e  s e r v i c e s  p l a y  i n
each  commun i ty .  S low1y ,  po l i cy  makers  have  come to
r e a l  L z e  t h a t  d e c i s i o n s  o n  h e a l t h  c a r e  c a n n o t  b e  m a d e
in  a  vacuum bu t  ra ther  mus t  a l so  take  in to  accoun t  a
m y r i a d  o f  r e l a t . e d  s o c i a l ,  e c o n o m i c  a n d  o t h e r  f  a c L o r s ,
inc lud ing  impac t  on  loca l  emp loyment . ,  po ten t ia l  to
i n f l u e n c e  p h y s i c i a n  m a n p o w e r  s h o r t a g e ,  a n d  p o t e n t i a l
t .o  s t imu la t .e  the  loca l -  economy,  in  add i t i on  Lo
r e v i e w i n g  d i r e c t  n e e d  f o r  b e d s  o r  s e r v i c e s  a n d
l i m i t . a t i o n s  o n  a c c e s s  t o  t h o s e  s e r v i - c e s .

[A54a ]  However ,  emp loyment ,  economic  s t imu lus  and  commun i ty

s e n t i m e n t  a r e  n o t  w i t h i n  t h e  f a c L o r s  t o  b e  c o n s i d e r e d  i n  i - s s u i n q

a  c e r t i f i c a t e  o f  n e e d  f o r  a  n e w  a c u t e  c a r e  h o s p i t a l .  S e e

N . J . S . A .  2 6 : 2 H - B  ( g e n e r a l  c r i t e r i a  f o r  c e r t i f i c a t e  o f  n e e d )  ;

N . J . A . C .  B : 3 3 - 4 . 9 ( a ) 1  ( s a m e ) ;  N . J . A . C .  B : 3 3 - 4 . L 0 ( s p e c i f i c

c r i t e r i a ) .

l



EHMC made a  wr i t ten  and  o ra l  p resen t .a t . i -on  in  oppos iC ion  to

t h e  a p p l i c a t i o n  o n  F e b r u a r y  1 1  ,  2 0 L L  .  [ A 6 1 a -  1 0  5 a ]  .  T h e

p r e s e n t a t i o n  i n c l u d e d  t h e  f a c t s  s e t  o u t  a b o v e  i n  P a r t  B .

O n  F e b r u a r y  1 8 ,  2 0 L I ,  D H S S  C o m m i s s i o n e r  A l a i g h  i s s u e d  a

ca l l  f o r  a  new genera l  hosp i ta l  i n  Bergen  Coun ty  l im iLed  to  the

r e o p e n i n g  o f  P V H .  [ A 1 a - 4 a ]  .  T h e  n o t i c e  c a n c e l s  t h e  s t a t e w i d e

c a l - l -  f o r  g e n e r a l  h o s p i t a l s  p r o v i d e d  f o r  i n  N . J . A . C .  B : 3 3 -

4 . 2  ( a )  2 .  I t  r e s t . r i c t s  t . h e  c a l l  t o  a p p l i c a n t s  w h o  h a v e  c o n t r o l

over  the  s  i t . e  o f  a  new qenera l -  hosp i ta l  and  who  can  l  i cense  the

r r rn i  o r - r  ' ^ ' i t h in  two  years  o f  ce r t i f  i ca te  o f  need  approva l  .I r ' - - J v v e  
Y v

[ A Z a ] .  I n  c o n t r a s t .  t o  t h e  u s u a l -  a l l o w a n c e  o f  f i v e  v e a r s  t o

i m p l e m e n t  a  C e r t i f i c a t e  o f  N e e d ,  N . J . A . C .  8 : 3 3 - 3 . 1 ( a ) f ,  t h e  C a l l

requ i res  a  new hosp i ta l -  to  be  ready  fo r  I i censure  w i th in  two

a  zn  -  v^  ' t rh j - Ie  the  Ca l l  does  no t  re f  e r  to  PVH by  name,  they g c r r D .  y ,

o m i s s i o n  i s  d i s i n g e n u o u s  .  A s  a  p r a c t i c a l  m a t t e r ,  o n l y  H L I M C ,  t h e

o w n e r  o f  P V H ' s  p h y s i c a l  p l a n t ,  c a n  s a t i s f y  t h e s e  c o n d i t i o n s .

T h e  C a l l  d o e s  n o t  r e  f  e r  t o  t h e  2 0  0 7  C e r t  i  f  i c a t . e  o f  N e e d  t o

c l o s e  P V H .  I t  d o e s  n o t  f i n d  t h a t  e x t r a o r d i n a r y  c i r c u m s L a n c e s

e x i s t  r e q u i r i n g  a  c a l l  l i m i t e d  t o  t h e  r e o p e n i n g  o f  P V H .  I t  d o e s

not  f  ind t .hat  there i  s  a need to reopen PVH .  On the cont ,  Tary t

i t  s t a t e s  e x p r e s s l y  t h a t  t h e  C a l l  d o e s  n o t  " c o n s t i t u t e  a  f i n d i n q

o f  need  by  the  Depar tment  fo r  any  new genera l  hosp i ta l  a f fec ted

b y  t h e  c a l l .  "  ; a Z a l  .  I t  d e c l a r e s  o n l y  t h a t  H L I M C  " h a s  p r e s e n t e d

document .a t ion  ind ica t ing  tha t  the re  may  be  a  po ten t ia l  need  fo r

l



a  n e w  g e n e r a l  h o s p i t a l  i n  t h i s  a r e a  o f  a p p r o x i m a t e l y  L 2 5  b e d s .  "

[ A 1 a ]  .

I n  s u m ,  t h e  C o m m i s s i o n e r ,  w i t h o u t  e x p l a n a t i o n ,  h a s  i s s u e d  a

ca l l  t a i l o red  to  the  reopen ing  o f  PVH under  HUMC ownersh ip

desp i te  the  fac t  tha t  the  two  year  pe r iod  fo r  reopen ing  j -n  the

2 0 0 1  c l o s u r e  C e r t . i f i c a t e  o f  N e e d  h a s  e x p i r e d ,  d e s p i t e  t . h e  f a c t

tha t  acu t .e .  ca re  bed  usage  con t inues  to  dec l ine  in  Bergen  Coun ty ,

and  desp i te  the  fac t  tha t .  new emergency  fac i l i t i es  have  led  to  a

dras t i c  dec l - ine  in  emergency  room d ive rs ions .  The  on ly  changed

c i r c u m s t a n c e  s i n c e  2 0 0 7  t h a t  f a v o r s  r e o p e n i n g  P a s c a c k  V a f f e y

H o s p i t a l  i s  t . h e  G o v e r n o r ' s  c a m p a i g n  p r o m i s e  t o  d o  s o .  [ A 1 1 B a -

L 2 2 a l

ARGUMENT

LEAVE TO APPEAL SHOULD BE GRANTED IN THE INTEREST OF

JUSTICE AI{D .]IIDI CIAL EeONO}flf

P u r s u a n t  t o  R .  2 : 2 - 4 ,  t h e  A p p e I l a t e  D i v i s i o n

Ieave  to  appea l ,  i n  the

I .

i n t e res t

ac  t  ion

"may grant

.  f rom an

o f  a  s t a t e  a d m i n i s t r a t . i v e

a g e n c y  o r  o f f i c e r .  "  L e a v e  L o  a p p e a l  s h o u l d  b e  g r a n t e d  " w h e r e

L h e r e  i s  s o m e  s h o w i n g  o f  m e r i t  a n d  j  u s t i c e  c a l l s  f  o r  I t f r e

A p p e I l - a t e  D i v i s i o n ' s l  i n t e r f e r e n c e 1 n F 1 ^ ^  t t Romano v .

M a g l i o ,  4 I  N . J .  S u p e r .  5 6 1  ,  5 6 8  ( A p p .  D i v . )  ,  c e r t i f  .  d e n . ,  2 2

N .  J .  5 7  4  (  1 9 5  5  )  L e a v e  t o  a p p e a l  i s  e s p e c i a l l y  a p p r o p r i a t e  w h e n

t h e  r u l i n q  b e l o w  i n v o l v e s  a p p l i c a t i o n  o f  t h e  l a w  i n

n f  - i  r r c l -  i  r . o
v !  

) * "  
v + v v /

i n t e r l o c u t o r y  d e c i s r o n  o r

1 0



unpreceden t .ed  c i r cumstances

S u p e r  .  2 7  0  ( A p p .  D i v .  2 0 0 2 )  ;

H i g h  ,  3 2 2  N .  J .  S u p e r .  I  ,  5

1 9 6  ( ] - 9 9 9 ) ;  E n d e  v .  C o h e n ,

S e e  P i p p i n  v .  F i n k ,

H e r n a n d e z  v .  D o n  B o s c o

3 5 0  N . J .

Prepara to ry

I

/  l ^ ^  T ' \ i  r t
\ . 1 - L r - L / .  u r - v

2 9 6  N . J .

)  ,  c e r t i f  .  d e n .  ,  1 6 2  N .  J .

S u p e r .  3 5 0 ,  3 5 3 - 5 4  ( A p p .

i s  a l so  appropr ia te  whenD i v .  1 9 9 7 )  .  F i n a 1 l y ,  I e a v e  t o  a p p e a l

t h e  a p p e a l ,  i f  s u s t a i n e d ,  w o u l d  " v e r y  s u b s t a n t i a l l y  c o n s e r v e  t h e

t i m e  a n d . e x p e n s e  o f  t h e  l i t i q a n t s  a n d  t h e  c o u r t s

Romano, s u p r a  ,  4 L  N .  J .  S u p e r .  a t  5 6  B S e e  a l s o P r u d e n t i a l  P r o p .

1 6 7  ( A n n .  D i v .L v  t  \ 4 r . Y I /&  C a s  .  I n s  .  C o .  v .  B o y l a n ,  3 0 7 N .  J .  S u p e r .  L 6 2  ,

1 9 9 8  )  ( g r a n t i n g  l e a v e  t o  a p p e a l  i n t h e  i n t e r e s t o f  j  u d i c i a l

economy)

T h e  i n t . e r e s t  o f  i  u s t i - c e  s t a n d a r d  i s  s a t i s f  i e d  i n  t h i s  c a s e

b e c a u s e  l e a v e  t o  a p p e a l  i s  n e c e s s a r y  i n  o r d e r  t o  ( i )  e n f o r c e  t h e

Commiss ioner '  s  adherence  to  her  own regu la t ions  ;  and  (  i i  )

vr ra r ro r r  l -  . | -  h. y - v  v  v 4 r u  - . . €  a g e n c y ,  t h e  p a r t i e s ,  a n d ,  w i t h o u t  d o u b t ,  t h e  c o u r t s ,

"  f rom embark ing  on  an  improper  o r  unnecessary  course  o f

1 . . i  { -  i  - ^  ts . :  ^ *
J - r u r y 4 L r ( J r . 1  .

( 2 0 0 8  )  ( c i t

D i v .  1 9 9 8 )

B r u n d a g e  v .  E s t . a t e  o f  C a r a m b i o ,  L 9 5  N . J .  5 - 7 5 ,  5 9 9

D i n i z o  v .  B u t l e r ,  3 1 5  N .  J .  S u p e r .  3 L 7 ,  3 1 9  ( A p p

)  T h a, .

i rg

i n v a l i d a t e  t h e  C a I l

Iega l  au thor i t y  and

cour t  shou ld

b e c a u s e  t h e

w i  I  I  s r r h i e c tY Y + 4 +  v s v J \

gran t  l eave  to  appea l  and

C a l I  h a s  b e e n  i s s u e d  w i t h o u L

EHMC and other  op 'ponents

reopenang PVH to n e e d l e s s  a n d  b u r d e n s o m e  c o u r s e

o f

o f

admin is t ra t i ve  p roceed inqs
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I I .  THE CALL IS ARBTTRARY, CAPRICIOUS AI{D CONTRARY TO LAW
WITHOUT A REASONED FINDTNG OF EXTRAORDINARY CIRCUMSTAI{CES

A . The Commiss ioner  Has  NoE Express ly  Or  Imp l ie i t l y  Found
T h e  E x t r a o r d i n a r y  C i r c u m s t a n c e s  N . . I . A .  e .  8  :  3 3  -  4 . 1 ( a )  4
R e g u i r e s  F o r  A  S p e c i a l  C a l I

fL  i s  ax iomat i c  tha t  an  admin is t ra t i ve  agency  i s  bound  by

i t  s own requlat. ions unl e s s and unt. i  I they are changed by t .he

s t a t u t o r y  r u l e m a k i n g  p r o c e s s  .  C o o p e r  U n i v .  H o s p .  v .  J a c o b s ,  1 9 1

N .  ' J .  I 2 5  ,  L 4 3  Q 0 A 7  )  ;  C o u n t y  o f  H u d s o n  v .  D e p t  .  o f  C o r r e c t i o n s ,

L 5 2  N . J .  6 0 ,  1 r  ( 1 9 9 1 ) H e r e ,  D H S S  r e g u l a t i o n s  p e r m i t  t h e

Commiss  ioner  to  announce  "  spec  ia I  ca I  I  s  "  on l -v  "upon  mak inq

f ind ing  o f  ex t rao rd ina ry  c i r cumsLances  tha t .  war ran t  such  a  ca l I

p r i o r  t o  t h e  n e x t  s c h e d u l e d  s u b m i s s i o n  d a t e  .  "  N .  J .  A .  C .  B  :  3  3  -

4 . L  ( a )  + .  A s  e x p l a i n e d  b y  t h e  S u p r e m e  C o u r t  i n  I n  r e  A p p l i c a t i o n

c f  V i r t u a - W e s t  J e r s e y  H o s p i t a l  V o r h e e s  f o r  a  C e r t i f i c a t e  o f

N e e d ,  I 9 4  N . J .  4 L 3 ,  4 2 8  ( 2 0 0 8 )  ,  a  s p e c i a l  c a l l  m u s t  b e  b a s e d  o n

a  f i n d i n q  o f  n e e d :

ror cN #"1' J"11"::T-:n'n'=: 
"=JJ';'; 

;:':il:l:. :"li;
w i t . h  s p e c i f i c i t y  a s  t o  g e o g r a p h i c  r e g i o n  i f
a p p l i c a b l e ,  t h e  p a r t i c u l a r  n e e d  f  o r  w h i c h  a p p l i c a t . i o n s
are  sough t  .  In  o ther  words ,  the  Commiss ioner  in i t i a tes
the  spec ia l  ea1 I  based  on  a  depar tmenta l  f i nd ing  o f  a
need  fo r  the  new o r  enhanced  hea l th  ca re  se rv i ce .

lEmphas is  added ]

lnce  t ,he  Commiss ioner  cance l led  the  qenera l  ca l - l  f o r  acu te  ca re

: r c s p i t a l - s  s c h e d u l e d  f o r  A p r i l  2 0 L 7 - ,  s e e  N . J . A . C .  B : 3 3 - 4 . I ( a ) 2 ,

: l e r  o w n  r e g u l a t i o n  a u t h o r i z e d  h e r  t o  i s s u e  a  s p e c i a l  c a l l  o n l y

T 2



upon f i nd ing  tha t extr .  raorornarv c i r cums tances  p resen ted an

u n f  i l - l e d  n e e d  f  o r  a  n e w  q e n e r a l  h o s p i t a l  a t  t h e  P V H  s i t e .

M o r e o v e r ,  " I i ] t  i s  w e l - ]  s e t t l e d  t h a t  a d m i n i s t r a t i v e  a c t i o n

c a n n o t  b e  a r b i t r a r y  o r  c a p r i c i o u s  o r  i n c o n s i s t e n t  w i t h  t h e

l e g i s l a t i v e  i n t e n t ,  p o l i c y  o r  d e l e g a t i o n  o f  a u t h o r i t y . "  C o o p e r

U n i v .  H o s p . ,  s u p r a ,  I 9 T  N . J .  a t  I 4 3 - 4 4 .  A d m i n i s t r a t i v e  a c t i o n

is  a rb i t ra rv  and  capr i c ious  when  " f i xed  o r  a r r i ved  a t  th rouqh  an

exerc ise  o f  w i  11  o r  by  capr i ce  ,  w i t .hou t  cons  ide ra t .  i on  o r

a d j  u s t m e n t  w i t h  r e f e r e n c e  t o  p r i n c i p l e s ,  c i r c u m s t a n c e s  o r

s i g n i f i c a n c e  d e c i s i v e  b u t  u n r e a s o n e d .  "  I n  r e  C e r t i f i c a t e

o f  N e e d  A p p l i c a t i o n  o f  A r n o l d  W a l t . e r  N u r s i n g  H o m e  ,  2 ' 7 7  N .  J .

S u p e r .  4 7 2 ,  4 8 2  ( A p p .  D i v .  1 9 9 4 ) .

A  su re  symptom o f  a rb i t ra ry  and  capr i c ious  ac t ion  i s  tha t

the  agency  has  noL .  exp l -a ined  i t s  dec is ion  in  a  manner  tha t  takes

in t .O  aCCOunt  a l l  ev idenCe S ,  rny r - \ r l -  i  na  and  Oppos ing  i t  .  See

M a i n l a n d  M a n o r  N u r s i n g  a n d  R e h a b i l i t a t i o n  C n t r .  v .  N .  J .

D .  H .  S .  S .  ,  4 0 2  N .  J .  S u p e r .  5 6 2 ,  5 7 I  ( A p p .  D i v .  2 0 0 8  )  ( a g e n c y  m u s t

evaluate a l -  l re l-  evant ev i  de nc e and arg 'ument )  ;  A rno ld  Wa l te r

N u r s i n g  H o m e ,  s u p r a ,  2 ' 7 7  N . J .  S u p e r .  a t  4 8 3  ( a g e n c y  d e c i s i o n

mus t  p rov ide  rev iew ing c o u r t  w i t h  "  i n s i g h t  i n t o  t h e  o b j  e c t i v e

a n d  i t s  j  u d g m e n t a l  f e a t u r e s '  )  .  T oa s p e c t s  o f  t h e  p r o c e s s

p e r m i t  t h i s  C o u r t  t o  r e v i e w  a d m i n i s t r a t i v e  d e c i s i o n s ,  t h e  b a s e s

f o r  t h e  d e c i s i o n  m u s t  t h e r e f o r e  b e  s e t  f o r t h  b y  t h e  a g e n c y .  f n

r e  A p p l i c a t i o n  o f  H o l y  N a m e  H o s p  .  ,  3  O 1  N .  J .  S u p e r .  2 8 2  ,  2 9 2
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q

(App  .  n i v .  t 997  )  ;  see  a l - so M a i n l a n d  M a n o r  N u r s i n g  ,  4 0 3  N .  J .

\ \ - rF  . . i  ̂
J - L -  I D

s t a t e  t h e  b a s i s  o f

S u p e r .  a t  5 7 I t h e  a g e n c y  h e a d ' s  o b l i q a t i o n  L o

to  a rL icu l -a t .e  the

d e c i s i o n  w i t h  c l a r i t y ;  a n d ,  w i t h  s u f f i c i e n c y ,

fac tua l  de te rm ina t ions  and  leqa I  s tandards

tha t .  i n f  o rm the  ac t ion  t .aken .  " Arnold WaI ter  Nurs ing Home ,  2 '7  7

N . J .  S u p e r .  a t  4 7 2 .

I t  i s .  a l s o  w e l l  -  s e t t l e d  t h a t  a n  a g e n c y  m u s t .

i ndependen t  eva lua t . i on  o f  a I l  re levan t  ev idence

o f  a n d  i n  o p p o s i t i o n

such  as  approva l  o f  a

N .  J .  S u p e r .  a t  5 7 I .

" conduct. an

and  lega l

t o  p r o p o s e d

c e r t  i  f  i c a t e

" T h e  f a i l u r e

arguments present.ed in support .

admin is t ra t . ive  agency act ion,

o f  n e e d .  "

t o  d o  s o

M a i n l a n d  M a n o r ,  4 0 3

may  make  t ,he  agency 's  dec is ion  a rb i t ra ry  and  capr i c ious

and requi re a

The  CaI l

remand f  o r  recons idera t . i -on .  "  Id .

c l e a r l v  d o e s  n o t  c c m p l v  w i t h  t h e s e  s t a n d a r d s . I T

makes no f  i nd ing o f A\ r r  Y^ . \T . ' 1  r  na rv
v l l  9 !  4 V r  g r r l C I T C U M S T A N C C S I T

d e l i b e r a t e l v  d e c l i n e s  t o  f i n d  e i t h e r  a c t u a l -  o r  e v e n  p r i m a  f a c i e
1 L

n e e d  t o  r e o p e n  P V H .  I n s t . e a d ,  i t  s t a L e s  o n l y  t h a t  " t h e r e  m a y  b e

a  p o t e n t i a l  n e e d  f o r  a  n e w  g e n e r a l  h o s p i t a l  i n  t h i s  a r e a  o f

approx imate ly  L25  beds  .  "  lA la l  .

Th is  conc lusory  s ta tement .  i s  unsuppor ted  by  f i nd ings  o r

a n a l y s j - s  "  I t .  i g n o r e s  t h e  C o m m i s s i o n e r ' s  f  i n d i n g s  i n  2 0 0 7  t h a t

PVH cou l -d  be  c losed  because  the  o ther  Bergen  Coun ty  hosp i ta l s

h a v e  s u f f  i c i e n t  b e d  c a p a c i t y  .  [ A 6  a - 1  a ]  .  I t  i g n o r e s  t h e  e v i d e n c e

submi t t .ed  by  EHMC t .ha t .  usage  o f  acu te  ca re  hosp i ta l  beds  in

L 4



B e r g e n  C o u n t y  h a s  d e c l i n e d  s i n c e  P V H  w a s  c l - o s e d .  l A 7 7  a ;  A 8 4 a l

I t  m a k e s  n o  r e f e r e n c e  t o  t h e  i n c r e a s e d  a v a i l a b i l i t y  o f  e m e r g e n c y

s e r v i c e s  i n  t h e  r e g i o n  s i n c e  P V H  c l o s e d  [ a A  f a -  8  2 a )  ;  i n d e e d ,  i t

m a k e s  n o  r e f  e r e n c e  t o  t h e  i s s u e  o f  e m e r q e n c v  s e r v i c e s  a t  a l l - .

I n  D e c e m b e r  2 0 0 1  C o m m i s s i o n e r  J a c o b s  a p p r o v e d  t h e  c l o s u r e

o f  P V H  a s  a n  u n n e e d e d  a n d  i n s o l v e n t  f a c i l i t y ,  w i t h  a  p r o v i s o

t , h a t  t h e . o w n e r s  o f  t h e  f a c i l i t v  c o u l d  r e c p e n  i L  a s  a n  a c u t r e  c a r e

h o s p i t a l  i f  t h e y  d i d  s o  w i t h i n  t w o  y e a r s  .  [ A B a ]  H U M C ,  t h e

o w n e r  o f  t h e  f a c i l i t . y ,  h a s  n o t  s a t i s f i e d  t h a t  p r o v i s o ,  a n d  t h e

two  year  w indow has  shu t .  The  Commiss ioner  has  no t  found  tha t

changed  c i r cumstances  in  the  th ree  years  be tween  t .he  c losure  and

HUMC'  s  pe t i t . i on  f  o r  a  spec ia l  ca l - l  have  c rea ted  ex t rao rd ina ry

c i rcumsLances  .  I f  any th ing ,  exper i -ence  has  shown tha t  the  f  ou r

a r " i  c - ' t -  i  n r . r  y ' r r - \ Y 1 - l 1 r r .  f  - i  r - .  a c u t g  C e r e  h n q n i t a l s  a r e  q a t - i  q f r r - iE ^ r D L - r . t l ' Y  r r v r r  y * v ! r u  d C U L e  C * ^ -  r . v u v I t a J - S  a f e  s s u r v ! r  * D 9  a

d e c l i n i n g  d e m a n d  f o r  i n p a t i e n t  s e r v i c e s  a n d  m e e t i n g  t h e  n e e d  f o r

emergency  se rv ices .  There  has  been  no  "depar tmenta l  f i nd ing  o f

n e e d  f o r  L h e  n e w  o r  e n h a n c e d  h e a l t h  s e r v i c e . "  I n  r e  A p p l i c a t i o n

o f  V i r t u a - W e s L  J e r s e y  H o s p i t a l  V o r h e e s  f o r  a  C e r t i f i c a t e  o f

N e e d  ,  L 9 4  N .  J .  a t  4 2 8 Wi thou t  an  exp lana t ion  o f  how exper ience

or  the  passage  o f  t ime  has  c rea t .ed  an  "ex t rao rd i r ta ry "  need  t .o

r e o p e n  P V H ,  t h e  C a l l  i s  m e r e l y  " a r l  e x e r c i s e  o f  w i l l  o r  c a p r i c e

d e c i s i v e  b u t  u n r e a s o n e d .  "

N .  J .  S u p e r .  a t  4 8 2  .

A r n o l d  W a l t e r  N u r s i n g  H o m e  ,  2 7 J
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B .  T h e  C o m m i s s i o n e r ' s  D e c i s i o n  A p p e a r s  T a i n t e d  B y
Ex t raneous  Cons idera t ions

T h e  C o m m i s s i o n e r ' s  f a i l u r e  t o  e x p l a i n  h e r  d e c j - s i o n  l e a v e s

open  the  poss ib i l i t y  tha t  she  has  improper l y  taken  in to  accoun t

f a c t . o r s  o u t s i d e  t h e  s c o p e  o f  t h e  H e a l t h  C a r e  F a c i l i t i e s  p l - a n n i n g

A c t .  a n d  D H S S '  s  r e g u l a t i o n s  i m p l e m e n t i n g  t h e  C e r t i f i c a t e  o f  N e e d

requj - rement  .  As the Supreme Court  expla ined.  in  f  n  re

A p p l i c a t i o n  o f  V i r t u a - W e s t  J e r s e y  H o s p i t a l  V o r h e e s  f o r

C e r t i f i c a L e  o f  N e e d  ,  L 9 4  N .  J .  a t  4 2 3  - 2 5  ,  t h e  r e q u i r e m e n t  o f  a

c e r t i f i c a t e  o f  n e e d  i s  i n t e n d e d  t . o  p r o t . e c t  t h e  s u a l i t v  o f  h e a l t h

care  by  ma in ta in ing  con t ro l  over  compet . i t i on  anc l  n rn l  i  f e ra t ion

o f  s e r v i c e s .  F o r  t h a t  r e a s o n ,  t h e  A c t  r e q u i r e s  t h a t  t h e

C o m m i s s i o n e r  b a l a n c e  t h e  d e m o n s t r a t e d  n e e d  f o r  t h e  f a c i l i t y

a g a i n s t .  a n y  a d v e r s e  i m p a c t  o n  e x i s t i n g  p r o v i d e r s  .  I d .  ,  :  9 4  N .  J .

a t ,  4 3 3 - 3 5  ( u r b a n  p r o v i d e r )  ;  s e e  g e n e r a l l y  N . J . S . A .  2 6 : 2 H - 8  ( n o

adverse  economj -c  o r  f i nanc ia l  impac t .  on  de l i ve ry  o f  hea l th  ca re

o A r l r i n o a \  '  N . J . A . C .  B : 3 3 - q . 9 ( a )  ( a v a i l a b i l i t v  o f  a l t e r n a t i v ey  4 v v u /  /

f a c i l i t i e s ) ;  N . J . A . c .  B : 3 3 - 4 . L 0 ( b )  ( n o  a d v e r s e  i m p a c t  o n

a v a i l a b i l i t y  o f  h e a l t h  c a r e  s e r v i c e s )  ,  4 . L 0  ( c )  ( n o  a d v e r s e

e f f e c t  o n  s t a t e '  s  h e a l t h  c a r e  s v s t e m )  .

I n  L 9 9 B  t h e  A c t  w a s  a m e n d e d  t o  e l i m i n a t e  t . h e  c e r t , i f i c a t e  o f

need  requ i rement  f  o r  many  hea l th  ca re  se rv i ces ,  l -eav ing  t .he i r

a v a i l a b i l i t y  t o  t h e  m a r k e t .  S e e  g e n e r a l t y

( L e g i s l a t u r e '  s  f i n d i n g s  s u p p o r t i n g  1 9 9 B

N . J . S . A .  2 6 : 2 H - 6 . 1

amendment ) .  The
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r e q u i r e m e n t .  w a s  r e t a i n e d  f o r  s p e c i f i c  s e r v i c e s ,  h o w e v e r ,

i n c l u d i n g  n e w  g e n e r a l  a c u t e  c a r e  h o s p i t a l s  .  S e e  N .  J .  S  .  A  .  2 6  : 2 H -

2 a  ( d e f i n i n g  ' t h e a l t h  c a r e  f a c i l i t y " ) ;  N . J . A . C .  B : 3 3 - 3 . 1

( r - a r t i f i n . t e  o f  n e e d  r e q u i r e m e n t )  A s  t o  t h e  s e r v i c e s  f o r  w h i c h\  v v r  v 4 !  r v q

t h e  c e r t i f i c a t e o f  need  requ i rement  was r e t a ' i  n e d  .  t . h e!  v  v s 4 r r v s ,

t - n  r r r a f o - L  t h e9 V  . Y * - 9 V V
L e g i s l a t u r e  e x p l a i n e d  t h a t  1 t  w a s  n e c e s s a r y

f i n a n c i a l '  v i a b i l i t y  o f  e x i s t i n g  p r o v i d e r s :

For  reasons  o f  ma in t .a in inq  the  gua l i t y  o f  ce r ta in
heal  t .h  care Q A r \ / ' r  - a c

v 9 !  v  J v v v , a  l i m i t a t i o n  o f the
pro l i f e ra t ion  o f  such  se rv j - ces  may  con t inue  to  be
e s s e n t i a l  t o  p r o t e c t  t h e  v i a b i l i t . y  o f  t h e  s e r v i c e s  a s
weI I  as  the  p rov ide rs  now render ing  Lhem,  Lo  p ro tec t
t h e  r o l e  o f  s u c h  i n s t i t u t i o n s  a s  u r b a n  h o s p i t a l s ,
whose  impor tance  to  the  S ta tew ide  hea lLh  ca re  sysLem
i s  i n d i s p u t a b l e ,  a n d  t o  g u a r d  a g a i n s t  t h e  c l o s i n g  o f
i m p o r t a n t .  f a c i f i t i e s  a n d  t h e  t r a n s f e r  o f  s e r v i c e s  f r o m
f a c i l i t i e s  i n  a  m a n n e r  w h i c h  i s  h a r m f u l  t o  L h e  p u b l i c

i n t e r e s t .

N . J . S . A .  2 6 : 2 H - 6 . 1  ( h )  .

F o r  t h o s e  r e a s o n s ,  t . h e  A c t  r e q u i r e s  a  c e r t i f  i c a t e  o f  n e e d ,

r a t h e r  t h a n  a  c e r t i f i c a t e  o f  w a n t .  I t  i s  a n  i n s u f f i c i e n t  r e a s o n

t . h a t  l o c a l  r e s i d e n t s  d e s i r e  a  f a c i l i t y ,  o r  t h a t .  e l e c t e d

o f f i c i a l s  l c c a l  o r  s t a t e w i d e  d e s i r e  i t ,  o r  t h a t  i t  m a y  b r i n g

emp loyment .  to  a  loca l iLy .  Those  a re  fac to rs  ou ts ide  the  scope

o f  t h e  A c t  a n d  t h e  r e g u l a t i o n s .

I n  t h i s  c a s e ,  H U M C ' s  p e t i t i o n  t o  t h e  C o m m i s s i o n e r  r e s t . s

l a r g e l y  u p o n  t h e s e  e x t r a n e o u s  c o n s i d e r a t i o n s ,  a n d  i t s  c o n c l u s i o n

e x p r e s s l y  i n v o k e s  t h e m .  [ A 5 4 a ]  .  A s  d e m o n s t r a t e d  a b o v e ,  t h e r e

i s  s u b s t a n t i a l  e v i d e n c e  i  )  t h a t  a n  a c u L e  c a r e  h o s p i t a l  a t  t h e
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PVH s i te  was  unneeded  when  the  Commiss ioner  i ssued  the  December

2 0 0 1  C e r t i f i c a t e  o f  N e e d ,  i i  )  t h a t  t h e  r e m a i n i n g  n o n - p r o f i L

h o s p i t a l s  i n  B e r g e n  C o u n t y  a r e  m e e t i n g  t h e  n e e d  f o r  g e n e r a l

h o s p i t a l  s e r v i c e s ,  a n d  i i i  )  t h a t  t h e  c r o s i n g ,  d s  t h e

Commiss ioner  p red ic t .ed ,  has  f i nanc ia l l y  s t reng t .hened  those

hosp i ta l - s .  To  o f  f  se t  t .ha t  ev idence ,  HUMC reques ts  tha t  t .he

Commiss i -oner  cons ider  loca l  commun i tv  sen t imen t  and  po I iL i ca l
J !

suppor t  fo r  reopen ing  an  unneeded  fac i l i t y  under  the  f i nanc ia l

a u s p i c e s  o f  H I I M C .  t I d .  I  N o t h i n g  i n  N .  J .  S  .  A  .  2 6  : 2 H -  8  o r  i t , s

i m p l e m e n t i n g  r e g u l a t i o n s  a l l o w s  t h e  C o m m i s s i o n e r  t o  d o  s o .

N o r  d o e s  t . h e  A c t  a l l o w  t h e  C o m m i s s i o n e r  t o  c o n s i d e r  t h e

e f f e c t  o f  a  n e w  f a c i l i t y  o n  e m p l o y m e n t  i n  i t s  l o c a l e .  M o r e o v e r ,

HUMC' s  argument .  that .  a  reopened PVH wi I I  prov ide an economic

s t i m u l u s  i s  s p e c i o u s .  H U M C  i s  t h e  l a r g e s t  a c u t e  c a r e  h o s p i t a l

i n  Bergen  Coun ty ,  bu t  i t  i s  the  mosL  d is tan t  f rom the  fo rmer  PVH

I A B  0 a ]  ,  a n d  i t s  a d m i s s i o n s  s h o w e d  t h e  l e a s t  i m p a c t  a f t e r  P V H

c losed .  l eZSaJ  Reopen ing  PVH as  a  b ranch  o f  HUiv lC  i s  an  e f  f  o r t

Lo  cap tu re  a  la rger  share  o f  the  fo rmer  PVH inpa t ien t  marke t  a t .

t h e  e x p e n s e  o f  E H M C  a n d  V a I I e y ,  t h e  t w o  h o s p i t a t s  b e s t  l o c a t e d

t . o  s e r v e  t h a t  a r e a .  I n  l i q h t  o f  t h e  c o n t i n u i n q  d e c I i - n e  i n
J

demand f  o r  i npa t  i enL  beds  in  Bergen  Coun t .y ,  th i  s  i  s  a  ze ro  sum

game in  wh ich  HUMC wou ld  p rosper  a t  the  expense  o f  i t . s
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compet i tors  .  7  whatever  employment .  might  be gained by t .he

reopen i rg  o f  PVH wou ld  be  o f f se t  by  t .he  con t rac t ion  o f  se rv i ces

a t  E H M C  a n d  o t h e r  B e r g e n  C o u n t y  h o s p i t a l s .

I t  i s  the  Cour t '  s  ro le  to  ensure  tha t .  the  Commiss ioner  has

f  o l l -owed  the  law and  DHSS regu la t  i ons  .  V i r tua -Wes t  Je rsey

Hosp i t .a l ,  supra  ,  L94  N .  J .  a t .  422  (Cour t .  shou ld .  over tu rn  ac t . i on

where  "agency  d id  no t  fo l - Iow the  Iaw"  )  ;  Coun ty  o f  Hud .son ,  supra ,

I 5 2  N . J .  a t  7 I  ( f i n d i n g  t h a t  a g e n c y  i s  b o u n d  b y  i t s  o w n

regu la t . i ons  )  .  The  Commiss ioner ,  s  conc lusory  language  in  the

CaI l  l eaves  th i s  Co t r r t .  f r ^ r  qy recu la te  wheLher  her  dec is ion  was  in

any way in f luenced by the

Wi t .hou t ,  a  de ta i led  ana l_vs is

a d m i n i s t r a t i v e  r e c o r d ,  t h i _ s

C o m m i s s i o n e r '  s  d e c i s i o n  w a s

ex t raneous  fac to rs  HUMC advanced .

tha t  takes  i -n to  accoun t  t .he  fu l1

Cour t  canno t  de te rmine  tha t  the

n o t  i n f l u e n c e d  b y  f a c t o r s  t h a t  t h e

Ac t  does  no t ,  au thor  rze  her  to  cons  ide r  .  Tha t  a lone  rec ru i res  the

C o u r t  t o  v a c a t e  t h e  C a I l .  I n  r e  C e r t . i f  i c a t e  o f  N e e a  a p p f  i c a t i o n

o f  A r n o l d  w a l t e r  N u r e : n g _ F l c r n e ,  2 7 7  N . J .  s u p e r .  a t  4 g o - 8 2

1'  H U M C '  s  p e t i t . i o n  a s s e r t s  t h a t  a  r e o p e n e d  P V H  w i l l  a t t r a c t
subs tan t . i a l  pa t ien t  vo lume f  rom Rock land  Coun ty ,  New york  .
[A2  5a ]  .  EHMC has  demons t ra ted  tha t  PVH never  d id  so  .  [Asza1
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CONCLUS I  ON

F o r  t h e  f o r e g o i n g  r e a s o l s ,  : n e  C o u r t  s h o u l d  g r a n t  l e a v e  t o

appea l  and  vacaLe  the  Ca I l

and  unsuppor ted  by  reasoneC

l a t e d :  M a r c h  1 0 ,  2 0 I I

3 . : r : r a r y  L o  N . J . A . C .  B  : 3 3 - 4 . I ( a )  q

r : : r - n g s  a n d  a n a l y s i s .

S I L L S  C U M M I S  &  G R O S S  P . C .
A t to rneys  fo r  Movan t -
Appe l lan t  Eng lewood  Hosp i ta l
M e d i c a l  C e n t e r

S  M .  H I R S C H H O R N

ANDREW W. SCHWARTZ
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