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PRELIMINARY STATEMENT

The i ssue  p resen ted  by  t .h i s  appea l  cou ld  no t  be  more

s t r a i g h t f o r w a r d :  t . h e  P e r m i t  E x t e n s i o n  A c t  o f  2 0 0 8  ( t h e  " A c L "  )  ,

as  amended ,  to l l ed  the  runn ing  o f  exp i ra t ion  da tes  on  a l l

deve lopment .  approva ls  in  e f fec t  fo r  the  dura t ion  o f  t .he

presc r ibed  ex tens ion  per iod .  Appe l lan t  HUMC seeks  a  dec la ra to ry

j  udgment  t .hat  an approval  embedded wi th in a 2001 cer t i  f  icat .e  of

n e e d  d e c i s i o n  a l l o w i n g  P a s c a c k  V a l l e y  H o s p i t . a l  ( " P V H " )  t o  c l o s e ,

was  to l l ed  by  the  Ac t . .  Th ra t  approva l  the  p reserva t ion  o f

P V H ' s  o p e r a t i n g  l i c e n s e  f o r  2 4 - m o n t h s  n o t w i t h s t a n d i n q  t . h e

c losure  i s  square ly  w i th in  the  expans ive  language  o f  the

s  t a t u t e  .

S t r ipped  o f  a l  l  su rp lusage ,  the  respond .en ts  '  a rguments

c o l l e c t  i v e l y  r e d u c e  L o  L w o  u n p e r s u a s i v e  p o i n t s  .  F i r s t ,

r e s p o n d e n t s  a s s e r t  t h a t  t h e  2 0 0 1  C N  i s  n o t  a n  " a p p r o v a l "  b e c a u s e

t h e  i m m e d i a t e  r e s u l t  o f  t . h a t  d e c i s i o n  w a s  t h e  c l o s u r e ,  a n d  n o L

the  open ing  o f  a  hosp i ta l .  Th is  a rgument .  i gnores ,  however ,  tha t

embedded wi  th in  the 2007 CN was t .he deci  s ion,  contrarv t  o  t .he

T r o r , . a r t - m a n t .  ' s  e s t . a b l i s h e d  p r a c t i c e ,  t o  p r e s e r v e  t h e  h o s p i t a l ' sv ^ r  r v ^  r  v

" \7 - \6 r - :  r -  i  n r r  l i cense f  o r  24-months  .  The Depar tment  does  no tv y v !  q  u r r r : ,

d i  spu te  tha t  the  purpose  in  p reserv ing  the  l  i cense  ,  ra t .he r  than

te rmina t ing  iL ,  was  to  a l l ow an  oppor tun i t y  f  o r  PVH t .o  re -open

under new ownership wi  thout  having to pursue the more curnbersome

de novo C\T proces s f  or  openingr  a

1 2 4 8 2 L 9 . I
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e x t e n t .  t h a t .  t h e  p r e s e r v a t i o n  o f  t h e  o p e r a t i n g  l i c e n s e  w a s  a

rarY l r ' l  =  F ' \ ra '  ac t  tha t  a l lowed the  resum'o t . ion  in  hos 'o i t .a l-  v Y  q r s  u v !  J

opera t . i ons  to  p roceed  to  the  nex t "  s tep ,  i  t  was  p la in l y  an

approva l  w i th in  t .he  mean ing  o f  the  Ac t .  Responden ts '  s ingu la r

focus  on  the  in i t , i a l  consequence  o f  the  2007  CN asks  th i s  Cour t

to  turn a

d e c i s i o n .

b l  ind eye t o t h e  e n t i r e t v o f  t h e  D e p a r t m e n t ' s

Second ,  r€sponden ts  asser t  t .ha t  the  dec is ion  to  q ran t  the

l i c e n s e  r e - a c t i v a t i o n  r i g h t  i s  n o t  a n  a p p r o v a l  b e c a u s e  i t .  i s  n o r

t h e  "  f  i n a l  "  s t e p  i n  a l l o w i n g  t h e  h o s p i t a l  t . o  r e - o p e n .  B e f  o r e

tha t ,  cou ld  happen ,  the  Depar t .men t  wou ld  s t i l 1  have  to  q ran t

Hu lv lC 's  s t i l l -pend ing  app l i ca t ion  to  assume owr re rsh ip  o f  ,  and  t .o

re -open  PVH1 .  Tha t  a rgument  shou ld  be  re j  ec ted . .  The  Ac t .  does

no t .  onJy  app ly  to  f i na l  deve lopment  approva ls ;  on  i t s  face ,  the

st .atutory language appl ies to  any regulatory approval  that .

a d v a n c e s  a  p r o j e c t .  S i - n c e  t h e  d e c i s i o n  L o  p r e s e r v e  t h e

n r r a r i F ' i - ' ' . t  l i c e n s e  w a s  a  k e r z  c . f a n  i -  = l l n r ^ r i n r r  t - L - r o  r o - n n p n i n r r  n fv y v ! q u r r r Y  r r \ - \ ; r L D s  v v c . t J  ( J  r r s J  D L g } J  - L l I  q I J - L / W I 1 l 9  L I I g  J _ t r : - \ J I J E J , f I f 1 9  ( J !

t he  hosp i ta l ,  i t  i s  an  approva l  w i th in  the  mean ing  o f  the  Acc .

Accord ingly ,  the Court .  should i  s  sue a dec laratory j  ud.gmenc

ho ld ing  tha t  the  2007  CN dec is ion  to  p reserve  PVH'  s  opera t ing

'  
A f t e r  HT IMC f i l ed  i t s  open ing  b r i e f ,  t he  Depa r tmen t  i s sued  a  ca l l  f o r  de  novo

c e r t i f i c a t e s  o f  n e e d  t o  o p e n  n e w  a c u t e  c a r e  h o s p i t a l s  s e r v i n g  t h e  C o u n t y  o f
B e r g e n .  T h i s  r e p r e s e n t s  a n  a i t e r n a t i v e  a n d  i n d e p e n d e n t  r o u t e  t o  s e e k  t h e  r e -
open i -ng  o f  Pascack  Va l l ey  Hosp i t a l ,  and  an  op t i on  t ha t  HU-MC in tends  t o
p u r s u e .

1 . 2 4 8 2 1 9 . 7



l i c e n s e  f o r  2 4 - m o n t h s

A c t ,  t h e  e x p i r a t i o n  o f

was an approval

w h i c h  i s  t o l l e d

w i  th in  the  mean ing

u n t i l  . T u n e  3 0 ,  2 0 L 3

o f t.he

S e e  N . J . A . C .

ARGUMENT

THE 2OO7 CERTIFICATE OF NEED IS A}I
APPROVAL FOR A DEXIELOPMENT WITHIN
THE MEJLNING OF THE PERMTT
EXTENSTON AET

The opera t . i ve  language  o f  the  Permi t  Ex tens ion  Ac t  o f  2  0  0B

is  qu i te  s imp le  and  p rov ides ,  i n  re levan t  pa r t ,  tha t  . .  f  o r  anv

government .a l  approval  in  ex is tence dur ing the extension per iod. ,

the  runn ing  o f  Lhe  per iod  o f  approva l  i  s  au t .omat  i ca l  l v  suspended

f  o r  t h e  e x t e n s i o n  p e r i o d .  , , S e e  N . J . S . A .  4 0 : 5 5 D - 1 3 6 . 4  ( a ) l ^

a r ' r ' ) J ' a j n o r r  i n  H I J I \ { C ' s  o p e n i n g  b r i e f ,  t . h e  H e a l t h  C a r e  F a c i l i t i e s!  \ j I I I V g

P l a n n i n g  A c L ,  N .  J .  S .  A .  2 6 : 2 H - L e t s e q .  (  " H C F P A "  )  r e q u i r e s  a

h e a l t h  c a r e  f a c i l i t y  o w r r e r  t o  o b t a i n  a  c e r t i f i c a t e  o f  n e e d  t o

i  n ' i  r  - i  . a t - ol t a l ( - -Lc .L - \ : /  expand ,  mod i f y  o r  t ,e rm ina te  a  regu la ted  hea l th  ca re

s e r v i c e ,  i n c l u d i n g  a n  a c u t e  c a r e  h . o s p i t a l ,  o r  L o  t r a n s f  e r  t . h e

owr le rsh ip  the reo f  . I  f  a  n e w  s e r v i c e  i  s  b e i n g  i n i  t  i a L e d  ,

/ ' \ Y 1 a a - r { - ' i  n n  l i c e n s e  i s  i s s u e d .  a f  t e r  t h e  D e p a r t . m e n t  g r a n t sv t / u !  s  u r r a v

cer t . i f  i ca te  o f  need , ,  and ,  fu r the r ,  a f  te r  t .he  rec ip ien t .  o f  ;he

c e r t i f i c a t e  o f  n e e d  d e m o n s t . r a t e s  c o m p l i a n c e  w i t h  t h e

Depar tment '  s  subsLan t i ve  l i cens ing  ca re  s tand .a rd .s

8  :  4 3 c - 2  . 2  a n d  - 2  . 5  -

- L I serv l_ce l_s t e r m i n a t e d , t he  de fau l t  resu l t I S

revoca t ion  o f  the  under l y ing  opera t ing  l i cense  and  t .he  se rv ice

L248279  . r



may only be

c e r t i  f i c a t e s

r e i n i  t i a t e d

o f  n e e d .

l -n  response  to

N . J . A . C .

n o v o  c a l l  f o ra

admit ted recoqni t . ion of  the fact .  that  the Department  wanted to

preserve the r ight .  to  re-open P\ IH wi thout .  a  t ime-consuming cal l

p rocess ,  the  Commiss ioner  approved  the  c losure  o f  the  hosp i ta l

s u b j  e c t  t o  t h e  r e t e n t i o n  o f  L h e  o p e r a t i n g  l i c e n s e .  ( H b  a t .  1 ) 2

(  "The  'Depar tment  a l l owed  the  re ten t ion  o f  the  l i cense  in  o rder

t o  f a c i l i t a t e  t . h e  s u b m i s s i o n  b v  a  p o t e n t i a l  p u r c h a s e r  o f  a n

appl icat ion for  a CN t .o  approve

PVH. . . "  )  The  ne t  resu l t  o f  tha t

purchaser  wou ld  s imp ly  need  Lo

approval  to  t ransfer  owrrership.

B :  43G-2 H e r e ,  a n d  i n

the  t rans fe r  o f  owr re rsh ip  o f

dec is ion  i s  tha t  a  subsecruenL

o b t a i n  c e r t i f i c a t e  o f  n e e d

"  [ A ] n  a p p l i c a t i o n  f  o r  a  C N  t . o

t rans fe r  ownersh ip  o f  an  acu te  ca re  hosp i t .a l  does  no t .  requ i re  a

n = ' l  I  F ] ' r r r  s  a l l o w i n g  t h e  a p p l i c a n t  t o  h a v e  t h e  D e p a r t m e n tV q !  !  ,  9 I I g

c o n s i d e r  i t . s  a p p l i c a t . i o n  w i t h o u t  a  p r i o r  f  i n d i n g  o f  n e e d .  "  ( H b

a t  4 )  ( c i t i n s N . J . A . C .  B : 3 3 - 3 . 3 ) .

T h e  D e p a r t m e n t ' s  d e c i s i o n  t o  p r e s e r v e  t . h e  o p e r a t . i n g  l i c e n s e

thus  ca r r ies  w i th  iL  a  subs tan t ia l  consequence ,  and  i s  square ly

w i th r in  the  Ac t .  Under  t .he  Ac t ,  d r  "approva l  "  LS ,  i n  add i t . i on  to

a  number  o f  spec i f  i ca l l y  enumera ted  ac t . i ons ,  "any  o ther

goverrunent  author : -zat ion of  any development  appl icat . ion or  any

permi t  re la ted  the re to  whe ther  tha t .  au thor tza t ion  i s  i n  the  fo rm

'  " H b "  T e f e r s  t o  t h e  o p p o s i t i o n  b r i e f  f i l e d  b y  t h e  D e p a r t m e n t  o f  H e a l t h  &
S e n i o r  S e r v i c e s .

L2482r9 .7



o f  a  p e r m i t ,  a p p r o v a l ,  l i c e n s e ,  c e r t i f i c a t . i o n ,  p e r m i s s i o n ,

d e t e r m i n a t i o n ,  i n t e r p r e t a t . i o n ,  e x e m p L i o n ,  v a r i a n c e ,  e x c e p t i o n ,

w a i v e r ,  l e t t . e r  o f  i n t e r p r e t a t . i o n ,  r f o  f  u r t h e r  a c t . i o n  l e t . L e r ,

2  a f  r a a T n o n  rq : :4  vv r r rv r ru  o r  any  o t .he r  execu t i ve  o r  admin is t . ra t i ve  dec is ion

which a l lows a development .  or  governmenta l  pro j  ect  Lo procee d .  n

N . J . S . A .  4 0 : 5 5 D - 1 3 6 . 3 .

Fur t .hermore,  a "development , ,  inc ludes ' .  the

r e g O n S t r u C t - i  n n  r i ^ r r \ r e r S i O n ,  S t r u C t u r a l  a l t e r a L i O n ,

c o n s L r u c t i o n ,

r e l o c a t i o n  o r

o n l . a r n r o r n a r r F  ^ €  l r r ' " i  I  r : l - i  - ^  0 1 .  O t . h e f  S t . f U C t U f e  O f  f  a C i f  i t V . . . O fs r . - _ L a - r  v  s r i l . s L t  L  \ J  !  o . 1 l y  J J | . . l J _  I L . t I I I g

any  use  o r  change  in  the  use  o f  any  bu i ld ing  o r  o ther  s t ruc tu re

o r  l a n d  o r  e x t e n s i o n  o f  t h e  u s e  o f  l a n d .  "  I b i d .  A t  i t s  c o r e  ,  a

c e r t . i f  i c a t e  o f  n e e d  a p p r o v a l  c a r r i e s  w i t h  i t  t . h e  D e p a r t m e n t , s

s a n c t i o n  t o  u s e  a  p a r t i c u l a r  p h y s i c a l  f a c i l i t y  f o r  a  p a r t . i c u l a r

' ' |  | c 6  : n A  t -Lr . -s ,  a r rL r  uo  se rve  a  par t i cu la r  geograph ic  a rea .

Thre  2007  CN is  w i th in  the  Ac t  because ,  f  i r s t . ,  t he  pVH s i t .e

i s  a  " d e v e l o p m e n t .  "  W h e t . h e r  o n e  l o o k s  a t  t h e  2 O O 7  C N  a s  c l o s i n o

PVH or  p reserv ing  the  oppor t .un i t y  fo r  PVH to  re -open ,  the  resu l t

i s  the  "change  in  t .he  use  o f  any  bu i ld ing  o r  o ther  s t ruc tu re  o r

land  o r  ex t .ens ion  o f  the  use  o f  l and . .  "  What  was  once  a  fu l l

se rv i ce  acu te  ca re  hosp i ta l  now on ly  con ta ins  an  emergency

t rauma serv ice .  As  a  consequence  o f  t .he  l i cense  p reserva t ion ,

I {UMC now seeks  to  change  Lhe  use  o f  the  fac i t i t y  a f te r  $BO

w o r t h  o f  s t r u c t u r a l  r e n o v a t . i o n  w o r k  i n t o  a  s m a l l e r ,  L 2 5 - b e d

f u l l  s e r v i c e  a c u t e  c a r e  h o s p i t a l .

a  a ,  n  ^ a  n

I Z . 1  6 Z L > .  !



F r r r i - h o r  t h e  2 0 0 7  c N  i s  a n  a p p r o v a l  b e c a u s e  i t  i s  a!  s !  g r r v !  
t

governmenta l  aut .hor  LZat ion which "a l lows  a  deve lopment .  to

y1r /1/ / - r  aor l  t ty ! \ . , \ - ss \ r .  Responden ts  in i t . i a l l y  a rgue  th ra t  the  2007  CN is  no r

an approval  because i  t  does not  permi  t  the d.evelopment .  to

"p roceed"  and  on ly  p rov ides  fo r  the  c losure  o f  pvH. 'I'nr_ s

s t i l t ed  read ing  o f  the  2007  CN on ly  acknowledges  the  mos t

immedi 'a te consequence of  the deci  s ion .  Beyond a l  lowing pVH to

c lose ,  t .h re  Depar tment  p reserved .  the  f  ac i l i t y '  s  opera t . i ng

l i c e n s e ,  t h e  s i g n i f  i c a n c e  o f  w h i c h  w a s  t o  a l l o w  L h e  r e - o ' o e n i n q

o f  t ' he  hosp i ta l  upon  an  app l i ca t . i on  to  t rans f  e r  owr re rsh ip ,  and

w i t , h o u t  a w a i t i n g  a  c a l l  f o r cLe novo acu t.  e c are hosp i  t a1  s

B e c a u s e  t h e  D e p a r t m e n t  p r e s e r v e d  P V H ' s  o p e r a t i n g  l i c e n s e ,  i t

subs t .an t ia l  l y  advanced  the  re -open ing  o f  the  hosp i  ta l  f  rom where

i t .  wou ld  o t .he rw ise  h rave  been  in  the  regu la to ry  p rocess .

Responden t  s  '  asser t ion  tha t  th i s  Cour t  shou ld  no t .  l ook

b e y o n d  t h e  p r o c e d u r a l  c o n t e x t  o f  a n  a p p l i c a t i o n  f o r  c l o s u r e

i  r rn^ roc  Fhe  exceed ing ly  b road  s t .a tu to ry  language  o f  the  Ac t .4 : r 4 4 v !  v v  u r

I n te res t ing ly ,  no  one  d ispu tes  tha t .  the  Ac t  app l ies  to

c e r t i f i c a t . e s  o f  n e e d ,  a n d  t h e  D e p a r t m e n t  i t s e l f  h a s  i s s u e d .  a

n n i -  - i  n a  Y 1 ? ^, , -1 \ r  Lr \ -s  prr  oCla iming that .  the ACt appl ieS to . .any approvals

granted by the Department  of  l lea l  t ,h  and Senior  Serv ices ,

i nc lud ing ,  bu t .  no t  l im i ted  to ,  Lhose  i ssued  und .e r , ,  t , he  HCFPA.

S e e  4 0  N - J . R e g .  6 6 5 7 ( . )  ( N o v e m b e r  I J ,  2 0 0 8 ) .  T o  l i k e  a f f e c t . .

t h e  D e p a r t m e n t  h a s  i s s u e d  w r i t t e n  c o n f i r m a t i o n  t o  t h e  h o l d e r s  o f
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a t  l e a s t .  t e n  o t h e r  c e r t i f i c a t e s  o f  n e e d  t h a t  t h e  A c t  a D D l i e s .

R e s p o n d e n t s  o n l y  a t t e m p t .  t o  d i s t i n g u i s h  t h o s e  c e r t i f i c a t e s  o f

noor l  ' - y r  Drocedura l  g rounds  because  the re ,  the  cause  fo r  ther i u v s  v a r  
- L .

' tY1Y1 ' l  ' i  n=  t -  i  n11  was t .he  in i t . ia t ion  or  expans ion  o f  a  serv ice ,u } l t : , ! ! v q v r v

whereas  here  the  approva l  i n i t , i a l l y  came in  t ,he  con tex t  o f  an

a p p l i c a t i o n  t o  t e r m i n a t e  a  s e r v i c e . However ,  regard less  o f  the

procedura l  con tex t  the  subs tance o f  e a c h  d e c i s i o n  w a s  t h e  s a m e

was made that ,  subs tant ive lva s  a  r e s u l t  a  d e t e r m i n a t i o n

permi  t  t .ed a development  to  proceed .

Responden ts  a lso  con tend  tha t  the  2OO1 CN is  no r  an

approva l  because  i t  i s  no t  the  f i na l  s t .ep  a l low ing  PVH to  re -

open .  Cer ta in l y ,  add i t i ona l  regu la to ry  approva ls  wou ld  be

Y ^ ' ' . ' ' ' i  " - a r l  
j - n  o r d e r  t o  a l l o w  P V H  t o  r e - o p e n ,  m o s t .  s i g n i f  i c a n t l y!  e \ 4 s !  !  v v  J

HTTMT-  /  q  y1o 'nd i  no  ann l  i . ca t . ion  t .o  t . rans f  e r  owr te rsh io  o f  t -he  f  ac i  I  i  t rzr r v r r u  r  r r u J . r v l r a v  s y y - " c a t . i o n  t . o  t . r a n s f  e r  o w n e r s h i p  o f  t h e  f  a c r r r  e j

a n d  r e - a c t  i v a t e  t h e  o p e r a t . i n g  l i c e n s e  w o u l d  a l s o  h a v e  L o  b e

a r r A n J - o r l
: J ! q r r 9 v v .

l i c e n s e  i s

development

t h e  t e x t  o f the  Ac t  i s  the re  any  sugges t ion  tha t  the  on ly  t ypes

o f  approva ls  tha t  a re  ex tended  a re  those  wh ich  a re  f i na l ,  and

al low the implement .at ion of  t .he pro j  ect .  wi throut  any fur ther

However ,  the  dec i  s ion  to  p reserve  t .he  opera t . i ng

a  s u b s t . a n t . i a l ,  L h r e s h o l d  s t e p  t h a t  " a l l o w s  a

t o  p r o c e e d . "  N . J . S . A .  4 0 : 5 5 D - 1 3 6 . 3 .  N o w h e r e  w i t h i n

regu la t .ory  process.  R.espondent .s '  a rgument .

add i t iona l  s ta tu tory  hurd les  where none ex is t

s imply erec t  s

S e e  N . J . S . A .
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4  0  :  5  5 D -  L 3 6  . 6  ( p r o v i d i n g  t h a t  A c L  s h o u l d  b e  i n t e r p r e t e d  l i b e r a l l y

t o  e f f e c t u a t e  i C s  p u r p o s e s )  .

Responden ts '  fu r t .he r  sugges t ion  tha t .  the  s tandard  o f  rev iew

i s  a n y t h i n g  b u t  d e  n o v o  i s  a l s o  d e v o i d  o f  m e r i t .  A c c o r d i n g  t o

t h e  A c t ,  " o b t a i n i n g

n r r r o r r = n F  l o  e x i s t i n g  s t a t . u t o r y  o r  r e g u l a t o r y  p r o v i s i o n s  c a n  b eP LlJ- D Lrcrrr. L r

t h e  l e g i s l a t i v e  f i n d i n g s  o f an approval

a u t o m a t i c a l l y ,  b y  o p e r a t i o n  o f  l a w ,

purpose  o f  th i s  ac t  to  p reven t  the

approved  p ro j  ec ts  and  ac t i v i t i es  due  to

e c o n o m i c  c o n d i t i o n s ,  b y  t o l l i n g  t h e  t e r m

bo th  cosL l y

i nsu f f i c i en t

s i t ua t i on .  "

t o 1 l e d  a l l  s u c h  a p p r o v a l s

f ind ing  tha t  " i t  i s  t .he

wholesale abandonment  of

the present .  unfavorable

o f  those  apnrova ls  fo r

in  te rms  o f  t ime  and  f i nanc ia l  resources ,  and

to  cope  w i th  the  ex t .en t  o f  t .he  p resen t .  f i nanc ia l

N.J .  S .A .  40 :55D-136 .2  ( f  )  . The Leq is laLure  t .hus

a  p e r i o d  o f  t . i m e . " N . J . S . A .  4 0 : 5 5 D -

1 3 6 . 2 ( m )  .

T h e  p l a i n  i n t . e n t  o f  t . h e  A c t  i s  t o  e f f e c t u a t e  e x t e n s i o n s  a s

a  matLer  o f  l aw,  and  w i thou t  the  need  fo r  a  cosL ly  and  t . ime-

consuming  regu la to ry  approva l  p rocess .  Moreover ,  the  s ta tu te  i s

o n e  o f  g e n e r a l  a p p l i c a b i l i t y ,  a n d  d o e s  n o t  r e q u i r e  t h e  e x e r c i s e

o f  agency  exper t i se .  The  Depar tment ' s  a t . tempt  to  pu t  i t s  owr l

g los  s  on  the  s ta t .u to ry  language  ,  l ead ing  to  t ime-  consuming

l i t i g a t i o n ,  i s  p r e c i s e l y  t h e  s i t u a t i o n  t h e  L e g i s l a t u r e  i n t . e n d e d

t o  a v o i d .
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R.esponden ts  sugges t  tha t  the  Leg is la tu re  in t .ended  agenc ies

t o  i n t e r p r e t  t h e  A c t  b e c a u s e  i t .  r e q u i r e d  p u b l i c a t i o n  o f  " n o t i c e

in  the  New Jersey  Reg is te r  to l l i ng  a t l  approva ls  in  con fo rmance

w i t h  t h i s  a c t . "  N . J . S . A .  4 0 : 5 5 D - l - 3 6 . 5 .  H o w e v e r ,  t h i s  p r o v i s i o n

means  e )<ac t l y  wha t  i t  says :  agenc ies  were  d i rec ted  to  do  no t ,h ing

more  tha t  pub l i sh  a  s imp le  no t . i ce  in  the  New Jersey  Reg is te r

a d v i s i n g  o f  t h e  " t o l l i n g  o f  a l l  a p p r o v a l s .  "  N o t a b l y ,  t h e  A c L

con ta ins  no  de lega t . i on  o f  au thor i t y  to  adop t  imp lement . ing

ra.Yr r 
-l 

.a l- -i rr-. ' svL r rq .u ru r rS ,  o r  t .o  conduc t .  ad jud ica to ry  hear ings  on  a  case  by

c a s e  b a s i s .  T o  t h e  c o n t r a r y ,  t h e  s t a t u t o r y  l a n g u a g e  s u g g e s t s

tha t  agenc ies  were  s imp ly  to  dec la re  the  t .o l t i ng  o f  a l - l -

a p p r o v a l s  a c r o s s  t h e  b o a r d .  T h e  d i r e c t i v e  L o  i s s u e  a  n o t , i c e  w a s

not  a mandat .e to  subver t  the very purpose of  the Act .  to  the

D e p a r t m e n t '  s  o w r t  p o l i c y  o b j  e c t i v e s  .

F inal  ly ,  and in  somet.h ing of  an odd cod,a to the i r  argumenr ,

responden ts  con t .end  tha t  HUMC canno t  cha l lenge  t .he  mer i t s  o f  the

nA ^ -i +- -.i ^-posr  t ron  announced  by  the  Depar tment ,  i n  i t s  December  22  ,  2009

p u r p o r t e d  f i n a l  a g e n c y  d e c i s i o n  b e c a u s e  i t  h a s  n o t  f i l e d  a

s e p a r a t e  n o t i c e  o f  a p p e a l .  H I I M C ' s  a c t i o n  f  o r  a  d e c l a r a t o r v

judgment  was  pend ing  be fo re  the  Depar tment .  ever  i ssued  i t s

Aar- ' i  o i  ' ' '^ '  and is now bef ore t.his Court by ord.er of tkre Lawg V V ! U I V I I ,

n - i  , . i  - . 1  ^ -r r r - v r s r - o r ] ,  p u r s u a n t  t o  R .  1 : 1 3 - 4  ( a )  .  T h a t  r u l e  p r o v i d e s  t h a t

u p o n  t h e  g r a n t i n g  o f  a  m o t  i o n  t o  t r a n s f e r ,  "  t h e  a c t i o n  s h a l l

I h on l-ro Y1-'.L l rs i l  r , s  p . r -oceeded upon aS i  f  i  t  had  been or ig ina l  l y  cor ruTtenced in
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thrat  cour t .  or  agency.  "  Threref  ore,  to  the extent  t .hat  the Law

Div is ion  de te rmined  Lha t  H I IMC's  dec la ra to ry  judgment .  ac t . i on  was

p r o p e r l y  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  A p p e l l a t e  D i v i s i o n ,  i t

w a s  n o t .  n e c e s s a r y  f o r  H U M C  t o  f i l e  a  d u p l i c a t i v e  n o t . i c e  o f

- L

appea l -  .

I n  o r d e r i n g  t . h e  t r a n s f e r  o f  t h e  a c t i o n ,  a f  t e r  t h e

T)orr .a11-  monl-  issued i ts  December 22 pronouncement ,  the Laws v } / s !  u r r r v l l 9

Div is ion  found  tha t  the  re l i e f  HUMC was  seek ing  was  inex t . r i cab ly

in te r tw ined  w i th  t .he  rev iew o f  a  s ta te  agency '  s  ac t ion  ,  o r

inac t ion .  Thus ,  the  Law D iv i s ion  f  ound  th ra t  ' t even  p rov id ing

HUI {C the  bene f i t .  o f  the  doub t ,  f i l i ng  a  dec la ra to ry  judgment

a c t i o n  t o  c o n s t r u e  t h e  P E A  t . o  t o l l  t h e i r  c e r t i f i c a t . e  o f  n e e d  i s

none t .he less  seek ing  the  cour t ' s  i n te rven t . i on  to  remedy  the

i n a c t i o n  o f  D H S S ,  w h i c h  h a s  a u t h o r i t y  o v e r  t h i s  p r o c e s s  a n d

w h i c h .  f a i l e d  t o  t o l l  t h e  c e r t i f i c a t e  o f  n e e d  a p p r o v a l .  A s  s u c h ,

the  c i r cumstances  a t  hand . . .mus t  be  heard  in  the  Appe l la te

D i v i s i o n . "  ( O p .  a t .  2 2 ) .

F o r  t . h i s  r e a s o n ,  e x p l i c i t  w i t h i n  t h e  t r a n s f e r  d e c i s i o n  i s

the  ho ld ing  tha t  the  dec la ra to ry  judgment  ac t ion  cha l lenges  the

Tro ' r . ' r .a r t - rna r r i - , ,  S  re fusa l  to  to l l  t he  exp i ra t ion  o f  the  200 j  CN.s v } / s !  9 r r r v r t  9

Since  t .he  Law D iv i s ion  p roper l y  e f fec tua ted  the  t . rans fe r  by

'R "=oo . l den ts  
a re  co r recc  i n  t . he i r  asse r t i on  t ha t  t he re  was  an  i nad .ve r ten t

m i s s t a t e m e n t ,  i n  t h e  o p e n i n g  b r i e f ,  t h a t  H U M C  h a d  f i l e d  a  n o t i c e  o f  a p p e a l .
Because  a  no t i ce  o f  appea l  was  no t  r equ i red  once  t he  Law  D iv i s i on  o rde red .  a
t rans fe r ,  H t I t v iC  on l y  f  i l ed  a  Case  I n fo rma t i on  S ta temen t  w i t h  t h i s  Cou r t .
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o r d e r  p u r s u a n t  t . o  R . . -  1 : 1 3 - 4  ( a )  ,  t . h e r e  i s  n o  p r o c e d u r a l  d e f e c t  i n

the  manner  in  wh ich  the  i ssues  have  been  p resen ted  to  the  Cour t .

CONELUSTON

For  t .he  reasons  se t  f  o r t .h  above ,  and  f  o r  the  add i t  i ona l

reasons  se t  fo r th  in  HUMC'  s  open ing  b r ie f ,  the  Cour t  shou ld

i  ssue  a  dec la ra to ry  judgment  tha t .  t ,he  Permi t  Ex tens ion  Ac t

app l ies  t .o  the  l i cense  re -ac t . i va t ion  r i  c rh r  r -nn ta ined .  i n  the

Depar tment  '  s  2001  CN dec is ion ,  the reby  ex tend ing  the  pVH

o p e r a t i n g  l i c e n s e  u n t i l  J u n e  3 0 ,  2 0 L 3 .

R e s p e c t f u l l y  s u b m i t t e d ,

DECOTIIS,  FITZPATRICK
& eoLE, LLP

ey, (Tll*.tzt**Q-( CJ"-
Iti.n-ffi

D a t e d :  F e b r u a r y  2 3  ,  2 0 L t
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