
ROBERT T. REGAN, ESQ.
345 Kinderkamack Road
P .  o .  Box  214
wes twood ,  New Je rsey  07675
(207)  664  -3344

At to rney  fo r  P la in t i f f

SUPERIOR COURT OF NEW JERSEY
LAW DTVISTON: BERGEN COITNTY
D O C K E T  N O .  B E R - L -

THOMAS WANNER.

P l a i n t i  f f ,
:

v .  C i v i l  A c t i o n

:

BOROUGH OF WESTWOOD, MAYOR AND COMPLAINT

COUNCIL OF THE BOROUGH OF :

WESTWOOD, and PLANNTNG BOARD OF

THE BOROUGH OF WESTWOOD, i

p l  a i  n r  i  f  i -  T h o m F q  W F r r 6 ,  r , . r  i  - r f  . - i  i - : n " r  - . t  i ^ 6 c  r r -  -  n a  q r r l  l  r v a n

c r r A a r  i  n  r h e  ; . ^ , . , : r d l -  ^  '  r j L r - d '  : . d  q r ^ r -  '
J v l u u Y L L  L / L  ' t : 5 .  r t u L  r /  - , - J - - - t

\ T a , ^ '  T a - c o r /  h r r  r ^ r : r r  ^ +  / - ^ - ^ l  :  - - -  - h a  r i , - i e n r i : n f  q  q ^ 1 / q .
t  ' t  d 4 J  v r  \ - \ J L ' L I - i r c l ! r r L  a : ] d f  l r r

FTRST COUNT

1 .  P la i n t i t f ,  Thomas  Wanne r ,  r  " p l a i n t i f f "  i s  a  c i t i zen ,

res iden t  and  raxpaye r  o f  Lhe  Borough  o f  Wesrwood  and  has  s tand rng

to  ma inLa in  Ehe  w i t h l n  ac t i on .  Fu r t he rmore ,  p l a i n t i f f  1s  t he



. ! . , - a y  - F  - i  r : j a l e d  w i L h : n  2 0 0  f  e - .  ^ .  l -  h A  - . ,  v h _ l c h

i s  t he  sub jec t  ma t t e r  o f  t he  w i t . h i n  ac t i on .

2 .  D e f  e n d a n t  P o r o u g h  o f  ' / l e s r l r o o d  r " B o r o u g h "  i  s  a  m u n i c i p a '

c o r p o r a l i o n  o f  a n d  p o l i r i c a l  s u b d i v i s i o n  o t  c h e  S L a t e  o f  N e w

, J o r q p V  i i d  \ - c  h a ^ r  :  n . . r r . r a f F d  n . r r q r . : r - -  r ^  , l ^ -  1 - n - - -  c i n . 1 S  O IP l v v  I  r r v r l

Lhe  Borough  Ac t ,  N .J q  A  L A L .  A A  . I  a r  c ^ . ,,  : ' :  " ! Y ' .

V t v - r  a - . J  r - ^  r - ^  i 1  n '  - 6 "  F c - .  r o L  ^ ' '  W o c - W O O d' ' ^  I  "

a r e  L h e  d - : l y : . e c : e u  o f t i c r a l 3  a n d  G o v e : n i n g

3 .  D e  f  e n d a n  L

B o d y  M e m b e r s  o f  c h e  B o r o u g h ,  p u r s u o n l  r - o  N . J . S . A .  4 0 A : 6 0 - 2 .  T h e

Ma1 'o r  a : rd  Cou : : c i -L  possess  such  pc , re rs  ds  a re  no :e  pa rc  i c . ; _a : l v

enumeraced  i n  t he  Bo rough  Acc  and  l n  gene ra l  _Law ,  wh rch  i nc tude ,

l n c e -  a l j a ,  t h e  D c ' . ' a -  r . r - n -  : r - - . 1  a  - . r  - r a  ^ - . 1 ' n a n c e

p u r s u a n r  r o  c h e  M u n i c i p a l  L a n d  U s e  L a ! v  i " M L U L ' r  '  a s  s e L  f o r c h  i n

N . J . S . A .  4 A : 5 5 D - 6 2 .

D e f e n d a n t  P  l - a n n i n q  B o a r d  o f - l ^ o  P . \ r .  r h  a r  W a c F - V O O d

/ "P lann ing  Boa rd ' )  has  been  es rab l i  shed  oy  Ord inance  adop led

(  t ' M ^ \ t - , r  : n r l  a a r r n c i  I  
"  

,

D '  t r h i  r a r  D ( - ) a - . 1  ' 1 a q s c S S e S

t h e  M L U L ,  w h i c h  i n c i u d e ,

. - \  r  a - n a i r l  :  ' n " < r o r  ! f a nI

q t t r - h  n o r ^ r p r q  a q  :  r o  r - o , n f  c ' r r a d ,  r r n n n  i  r  i  n

i n c e r  a I i a ,  r h e  p o l . ' e r  L o  o r e D a r e .  a d o D t

t o  g u i d e  t h e  u s e  o f  l a n d s  w i t h r n  t h e

t he  Mayo r  and  Counc i l ,  pu rsuan t  t o  N . J .S .A .  40 :55D-23

D ^ y . - \ t ) . . r h  , 1 1 - / c 1 1 F n -  i -  - r  N .  J ,  S

. . l a n p r ^  I  ' a a w a r r r  r = - ' n n  O f

. A .  4 0 :  5 5 D - 2 6  a n d  t o  c o n d u c t  a  D e r i o d i c

- L A  v , a q L e -  D -  r -  n r . - s u a n t  t o  N . J . S . A .



4 0 : 5 5 D - 8 9

- L a  r . i r l a i -  5  - r f  a i n s  L o  a n  a x e n d - " t e r i -  l - -  - h -  - - r r - - .
r r r c  a e , L a ! L ! _ j

C r d i n a n c e  o f  t h e  B o r o u g h  a d o p t e d  b \  L h -  M a y o :  a r d  C c u n c j l  r e l a [ t n g

t o  p r o p e r t y  k n o w n  a s  B l o c k  2 0 0 1 ,  L o t  1 6  ( , ' t h e  p r o p e r t y ' ,  o r , ,  t h e

p rem ises " )  wh i ch  compr i ses  an  a rea  o f  j us t  ove r  20  ac res  and  1s

loca ted  on  the  no r the r f y  s ide  o f  O ld  Hook  Road .  The  p rope r t y  was

f  ^ r m F r ' l  r /  ^ r ^ ' n a . t  h r r! ]  2 a  ) Y y H o s p  i L a  l  A s s o c i - r t i o n  
" r n e

H o s p r t a l  "  ,  v r ' i c l -  t h e  p r e m i  s e s  o e L r g  - '  -  I :  z e J  . t s  a  : r o r p . - , _ a l  : : . - : .  : i e

1 9 5 0 s  u n r i l  N o ' / e m b e r  a L  2 A A 1  v / h e n  p a s c a c k  V a l _ e v  H o s p i t a l  c l o s e d

- h o  r :  f  i  ^ n c

Bo th  Lhe  Mas te r  P lan  and  Zon -ng  Ord inancc  o f  r he  Bo rough

h a , ,  e  f o r  m a n y  ' . / e a r s  r e c o g n i z e d  a n d  s a n c t i o n e C  L h e  h o s p l t a l  u s e  o n

M - r p  n r  r l -  i  a r r l : r ' l v

P l a n n i n g  B o a r d  l n  1 9 9 3  n o L e d  r h e

L h e  l v l d s t e r  P L a n  a d o p L e d  b y  c h e

" i l e a l t h  S e r v i c e s  a n d  O f f i c e "  u s e

, , , h i  - 1 ^  - - - - r ' - : c c a , 4  - L . 6  ! r ^ c ^  i  -  r  I  ^ - _ ^ - a y f  - -  t - d  ^ T L a r  . ^ .  _ o  I  c  . , , i  
t h i nI  P q ( ! q f r  w (

t h e  O I d  H o o k  R o a d  c o r r i d o r  w h e t : e i n  m e d i c a l  o f f r c e s  a n d  r e l a t e d

, r c c c  u n , , l  - l  h a  n o r m i r  r a r l

On o r  abou t  December  f ,  2AA5 ,  t he  P lann inq  Board  caused

1 - -  1 ^ 6  n r 6 n : - 6 . r  .  ^ ^ ^ . l m e n t  e n t i r l e d  " p e r i o d r c  R e e x a m _ L n a t i  O n  R e n . - \ - f'  ! _ r r  r  ^ L I r J .  L

o f  The  Mas te r  P lan  ( " t he  Reexamina t i on  Repo r t " ) ,  wh t c ; r  was  adop ted

:  n r J  :  n n  r ' n r r e d  h r r  '  h c  ) l  - : - r n  _  r . _ r  R . :  r , - J, L Y  !  r q ! u

D a . ^ r -  - o - n . n n  a n n o  r  - h . e r  r h a  r . { ^ < n i l -  : l

3

T h e  R e e x a m i n a t i o n



b e  " c o n c a i n e d  w i t h i n  i t s  o w n  z o n e  r e c o m m e n d e d  a s  a  n e w z o n e  t i t l e d

i h a  r r H  Z / - r r a  q n a - i  F i  r - :  I  I  r z  r : i  l a r e d  r n  i h , -  h . i c n i  r ^  I  '

p r o p o s e d  c e r t a i n  b u L k  s t a n d a r d s  f o r  t h e  n e w  H  D i s t r j c t ,  a n d  L h a t

t he  rema in i ng  p rope r t i es  i n  t he  Hea l t h  Se rv i ce  O f f i ce  ( "HSO" )  Zone

con t i nue  ro  have  t h i  s  des igna r i on ,  w i  ch  ; he  Hosp i t a  I  p rope r r y

beinq removed f rom th is  Zone

cons i s ten t  w l t h  t he  Reexamina t i on  Repo r t ,  i n  2006  Lhe

M : \ , ' / - ' l r  : n d  a r ' r r 1 r r - i  I  : r r l - \ n l -  F . l  l r d :  n ^ n - F  I l . ' 5  -  1 0  ' . : l - i c h  e s c a b l :  s h . e d

' . ' i '  h  I  l i a  n  r n ^ a  '  t  , ,  h a
t s - - ! - - - 1  - - l n g

Ord inance  No .  06 -10Zane- l ^ e  c , ^ r a  - : f ^ a 1  , n c l u d e d  i n  t h i s

p rov ided  rha r  hosp i t a l s ,  essen t i a l

O r d i n a n c e  N o .  0 8 - 1 0  ( " t h e  O r d i n a n c e "

" n r r - r r - : n r  
r  c F - . / : - a e  a n d  c h i l d

ca re  cen te rs  a re  the  on l v  p r i nc ipa l  uses  an  the  H  D is t r i c t  and

es tab l i shed  a rea  and  bu l k  requ la t i ons  fo r  t he  zone .  Ord inance  No .

06 -10  a l - so  removed  hosp i t a l s  as  a  pe rm i t ced  use r n  L n e  H S u

DrsL r r c t

1 0 .  O n  o r  a b o u t  M a y  2 0 ,  2 A A A , i h F  M : 1 / . r r  : n . l  a ^ i , n . -  i  I  : r j n n r a r l

'  wh i ch  amended  rhe  use ,  a rea

a r r .  h . r ' l V  - c ' - r l r  r - c r o n r c  r n n l i ^ a h l e  r o ' h F  T r  D i S t r i c C .  T h e  O r d i n a n c e

p rov ides  an  add i t i ona l  use ,  med i ca l  schoo l s ,  as  a  pe rm i t t ed  use  i n

the  H  D i s t r i c t .

1 1 I n  pe rm i t t i nq  med ica f  schoo ls  as  a  use  w i th in  the  H

D is t r i c c ,  t he  o rd i nance  does  no r  r equ i re  LhaL  t he re  be  open  and  i n



^ - a r r  I  i  ^ .

r a - r 1 i  r a c  t  h r 1

S e c  t  i o n

Lhe  med ica l  schoo l  be

2 F  o f  r h e  O r d i n a n c e  m e r e l y

a f f i l i a t e d  o r  a s s o c l a t e d  w i  t h

a  commun i t y  hosp iLa l ,  and  t ha t .  Ehe  " cond i t i on  f o r  t he  i s suance  o f

an  i n i t i a l  ce r t i f i ca te  o f  occuoancv  fo r  a  med ica l  schoo l  sha l l  be

met  i f  t he  a f f i l - i a ted  commun i t v  hosp i ta l  i s  i n  t he  p rocess  o f

o b t a i n i n q  s o m e  o r  a l l  o f  L h e  f i c e n s e s  a n d  a p p r o v a l  s  n e c e s s a r y  t o

. - \ n F r ^ l - F  i r r r  h ^ c n i r - : l  . r n  r h F  c i f a

1 2 .  S e c t i o n  2 F  o f  t h e  O r d i n a n c e  ' , , u ' o u l d  a c c c r : d r n q l v  D e r n r r -  a

med ica l  schoo l  t o  ex i s t  on  the  p rope r t y  w i thou t  t he  concu r ren t

A * r  s f  c l . - F  . \ .  a n  o n e r r .  i r r  r - ^ - l T  r . . i  - , -  L ^ e r  r  -  e l  - - 1  ^ . - - . o C C i O n
! v l I l | ! \ q ] ] 4  u ]

F h o r c r " r i  r h  :  m e d i  r - :  I  c r - h n n  I  r - n r r  l d  - n a n  : n d  - n c r ^ r c  q n  I  n n c r  ^ d  - L ^

: F F r l i F - c J  r - n r r r r . - i - w  l - o e r t  L a l  I ' r c  i r  - ! r ^  r - o ^ F s s  1 t  ^ . - a ; - i r o  S O m e

or  a f l  l i censes  and  app rova ls " .  The  o r .d i -nance  i s  f u r the r  devo id

o f  . : r v  I  i  m F  n e - i  o . l  f  h a t  t h e  l T . e d i c a 1  s c h o / - -  r a v  ^ n o - i i - F  w r  f  h . u t  a

t r r r e r i n r i n n  r - n m m , r n i  r \ /  h / - \ c n ,  r , r l

1 3 .  T h e  O r d i n a n c e  f u r t h e r  s u b o r d i n a t e s  a  h o s D r L a f  u s e  o f  t h e

r a  r h o  r o r ^ ,  n e r m i  r r c r l  m a r l  i r - ;  I  c r - h a n l  , , c c  h r r  r l l n r ^ , i- - - - . . - ng  a

communr t y  hosp i t a l  w i chou t  a  spec i f i c  I  r cense  Lype .  Tnscead ,  che

"commun i t y  hosp i ca l "  use  cou ld  be  sac i s f  . i  ed  by  any  . 9 !C  o f  r he

F n l  I  o w i . o .  t ^  t -  F  . ? r e  - . . - t  - a ? T  ^ - r r p  ' - e d t m e n t  O I  C d . f e  O n  a n  i n -

n F - i a a i -  . - \  -  , _ , ' t f  - n r - r o r _  h e s i s  1 . 1 e  t r - l o e ( l a a r - V  r 1 ^ r  r - r - e  1 r : c r  e  f O f

n : r i a r r c  T h e  h n c n i t - : l  , , c a  r r h i r h  c h n , , l d  h a  n r i m : r r r  f n r  r h a  e i r a
" "  v "



s h o u l d  b e  f o r rns  t  r t u t ron ce r t i f i ca te  o f  need

pu rsuan t  t o  N . J .A .C .  8 :43G-2 .1  , r h r ch  p j : , ,  i des  p ' i n ra r y  hea lLh

se rv i ces  and  med i ca l  and  su rg i ca .L  ca :e  t o  pe rsons  p r ima r i i y  on  an

i n - n : i i  a n 1 -  l ^ ' . c i  c

l 4 N e i  L h e  r  t h e L 9 9 3  l v l a s t e r  P L a n , nor  suosequen t  re

exam ina r ron  che reo f ,  have  recogn i zed ,  o r  cons ide red  app rop r i aLe

)a  n r e d i c a l  s c h o o l  u s e  w i t h i n  t h e  f  o r m e r  ( " H S O , '  )  a n d  c r : r r e n t  ( , ' H ' t

l . n  i  r . r  n i e r r i . l  d F c i r r n : l - i a r <

15 .  The  Ord inance  as  adop ted  i s  - on ' r r r y

t t r e  MasLe r  P lan  by  pe rm- r c i ng  a  med .ca l  schoo l

b i '  a l l o w i n g  a  m e d i c a l  s c h o o l  L o  o p e r a t e  e v e n  i f

^ n p n  : n d  f  t t n r - t  i n n  i n r r  : r r ]  h . r  r o  l o n : r  i n  .  , .  I- . - - - - Y t  a L ) s  e l  r  c r s l o L , , , Y

^ - l  - v :  - a l  I  - -  - . 1  . , ^ -  I  . . ) r  I  h .  :  h a c n r  r -  IP !  r r l L  f u a f  F  -  , I -  _  -

de ta i l "ed  i n  Lhe  Mas te r  P l -an ,  t o  t he  new med ica l

1 6 .  T h e  a c t i o n  o f

t o  a n d  v r o l a t i v e  o f

use  i n  Ehe  H  Zone ,

a  hosp i t a l  i s  no t

q r r h n r d r r i F i - -  F h o

: q  r c n r r i  r a d  h r r  : n r l

s c h o o l  u s e .

Lhe  l \ l ayo r  and  Coun t - r l  i n  adopc  i ng  Ehe

Mas te r  p l an  was  a rb i r r a r y ,  - - ap r i c i ous ,

o f  d i sc re t i on ,  and  shou ld  be  i nva l i da ted

d g d  r  r r s L  o e l e n o a n f s  a s

O r r i i  - a n  - r - v  F O  t h e

f n c o n s i s t e n t  w r t h  r h e  l l a s r e r  P l a r ;

6

un reasonab fe  and  an  abuse

as  a  ma t te r  o f  l aw .

W H E R E F O R E ,  p l a i n t  i  f f  d e m a n d s  j u d g m e n c

f o l  L o w s  :

A . h - - a r - i h - r ^  - h 6  ^ - c i n a n c e  L o  b e  c o n t  r r - v  - .  a r r l



D.

con ta ined  1n  t . he

c a i  f ^ 7 i h  . t -  I a n ^ 1 -  l - )

s h a l l  b e  c o n s i s t e n t

; . , d  h ' - 4 . . t  ^ f  .

l ncons l s tencv

N .  J .  S .  A .  4 0 : 5 5 D - 6 2  p r o v i d e s

w i t h  t h e  m a s t e r

I n r . i ^ n 1 -  i n . ' r  f h a

wi th  t he  Mas te r

z n n  r  n r - r  n r d i  n : n r - p

l : r l i  n p r m i t q  i - h c

D F f  p r m i  n i  n . t t ha t  t he  Ord inance  i s i n v a l i d  a s  a mat te r  o f

Fo r  counseL  I ees  and  cou r t  cos t s ;  and

For  such  o the r  re l i e f  as  the  cou r t  mav  deem eou i tab le

SECOND COUNT

f f  r e D e a t s  a n d  r ' p i L e r a r e s  r h e  a l l e g a L  i o n s

F i r s t  C o u n t  c , f  t h e  C o t n p l a r n t  a s  i f  h e r e i n a f t e r

t h a t

^ t  - -

: 1 : r : :  i  : : p a l  i L  ,  - o  : d ) D :  a n  a n  e n d m e n L  t  o  L h e

zon ing  o rd i nance  wh i ch ,  i n  who le  o r  i n  pa r t ,  i s  r ncons i s ten t  w i t h

- h a  _  = . ' l  l q e  -  e -  -  p r n e n r  o f  t h e  m a q r F r  n l : n  n r o r r i d , . , {  i n r e r  :  l i :
F / ' q r r  P r  a t L L L L  i  r  - ,

r ha t  t he  reasons  o t  Lhe  gove rn ing  body  I o r  so  acL ing  be  seL  t o r l h

in  the  reso fu t i on  and  reco rded  rn  the  m inuLes  a t  Lhe  L rme  o f

a d o p t  i o n

O r r i i r : r r - c  n ^ r r , r i  r h c l -  : n . l i r . ' t  i r  c

P L a n ,  1 , h e  M a v o r  a n d  C o u n c i l  f a i l e d

t o  de ta i l  i t s  r : easons i n r  q . )  ^ - r i n . t  i n :  r a c ^ l r r i i . \ n  : . i ^ h t - o d  : r  - _ - -
: g  - t l r  c t - r  d .  L l l e

L ime  i r  app roved  t he  Ord inance ,  r ) o r  have  i c s  r easons  been  reco rded



i n  che  m inu tes .

4 .  The  f a i l u re  o f  t he  Mayo r  and  Counc l l  t o  de ta i l  i t s

reasons  fo r  enac t i ng  the  Ord inance  con t ra r . v  t o  the  Mas te r  p lan

requ i res  tha t  i t  be  ad judged  rnva l l d  as  a  ma t te r  o f  l a r , v .

W H E R E F O R E ,  p l a i n t i f f  d e m a n d s  j u d g m e n t  a g a i n s t  d e f e n d a n t s  a s

f o l l o w s :

A.  De te rm in lng  the  Ord inance  to  have  been  adop ted  con t ra ry

co  rhe  requ - i re r :LenLs  o f  Lhe  MIUL ;

B .  De te rm in lng  t l t aE  t he  Ord inance  i s  i nva l i d  as  a  ma t  t e r  o f

C .  Fo r  counse l  f ees  and  cou r t  cos ts , '  and

D .  Fo r  such  o the r  r e l r e f  as  t he  cou r t  mav  deem equ l t ab je

and  j usc .

THIRD COUNT

1 .  P l a i n t i f f  r e p e a t s  a n d  r e i t e r a t e s  t h e  a 1 - l e g a t i o n s

c o n t a i n e d  l n  t h e  F i r s t  a n d  S e c o n d  C o u n t s  o f  t h e  C o m p l a i - n t  a s  i f

h e r e j . n a f t e r  s e t  f o r L h  a t  l e n g t h .

: .  N . J . S . A .  - t 0 : 5 5 1 - 1 5  p r o v : d e s  : h a r  p r r o r  r o  c f . e  a d c p : : o r .

o f  a  f a n d  u s e  r e g u L a t i o n ,  i n c l u d t n g  a n  a m e n d m e n t  t o  t h e  z o n i n g

o r r i  i n a n r - e  l - h ^ r  I  h F  n l - ] n n i n . '  h ^ ^ y . l  c h :  l l  r  r : - - n i F  F ^  F h a  ^ ^ , , ^ .L - r L  r .  _ i - - r - _ _ -  - . . _ . -  L r a n s m i L  t o  c h e  g o v e r n i n g

body ,  w iCh in  35  days  a f t e r  r e fe r ra i ,  a  r epo r t  as  Lo  whe the r  t he



n r r r ' r - q F / , . ]  ' , - . , r ' l  . r : ^ n  i S  C O n S i S t e n L  w i C h  r _ f  -  n - . t c  F y  n  a r .

3  .  T h e  p l a n n  - n g  B o a r d  f a  i  l e d  u c  c :  l n s m :  t  L o  r  h e  l 4 a y o r  d n d

C o u n c r L  L h e  r e q u i s r - t e  r e p o r t  p u r s u a n t  t o  N . J . S . A .  4 0  5 5 D - 2 6 .  l " l o r e

n : - F i ^ , . l i r - 1 '  l - h 4  p l r n n i - - . r  R n : r d  r , - i r h o r  n r - n ' r i  d o dy r  u v r  r s s

de te rm in ing  t he  Ord inance  f o  be  cons i s ten t  w i t h  t he  Mas te r  p -Lan ,

no r  d id  i t  r e fe rence  the  fac t  t ha t  t -he  Ord inance  p rov ides  fo r  a

new  and  essenE ia l l y  p r ima ry  use ,  a  me- l i ca .  schoo l ,  t ha r  r s  ne i r he r

ne rm i  i f ed  no r  sanc t i oned  i n  t h€  l 4as te i  p l a . t .

4  .  The  P  Lann i  ng  Boa rd ' s  La : f u re  ro  comp ly  w ' " r h  I  he

* o ^ ,  r  r a - n a r - c  n -  r r  . r  S  A  4 n . c q - r . - €  , . a -  I  r . e s  L h d E  L h e  O f o f n a n c e  b e

i nva l i daLed  as  a  ma t te r  c f  ] aw .

w n E K . E j . r .  u K ! ; ,  p . | a r n : 1 r r  o e m a n o s  J u l J m e n L  d g a t n s t  d e r e n d a n t s  a s

f o l  l o w s  :

A .  D e t e r m i n . i n g  r h e  O r d i n a n c 6  r o  h a , ' e  b e e n  a d o p c e d  c o n c r a r y

L o  L h e  r e q u i r e m e n t s  o f  c h e  M L U L ;

B.  De te rm in inq  t ha t  t he  Ord inance  i s  l nva l i d  as  a  ma t te r  o f

l a w ;

C.  Fo r  counse f  f ees  and  cou r t  cos ts ;  and

D .  Fo r  such  o l he r  r e l r e f  as  t he  cou r l  may  dee r  equ i rab )e

and  j us t .

FOURTTI COUNT



P l a i n t i f f  r e p e a t s  a n d  r e i t e r a t e s  t r l e

con ta i ned  i n  t he  F i r s t ,  Second

a s  i f  h e r e i n a f t e r  s e t  f o r t h  a t

. l l a . ' a f i . - \ n c

F L . ^  r : ^ - - l  -  l  - r
L r r c  L U " r t " r f  d  l r r  La n d  T h i r d  C o u n t s  o f

l e n g L h .

S e c t i o n  2 L  o I  L h e  O r d i n a n c e  p e r m i r s  n u l r ' L  l ^ v e l  _ o a r k i n g

g a r a g e s  a s  a  n e w  p e r m i t t e d  a c c e s s o r y  u s e  i n  t h e  i t  D i s t r l c t .

l .  T h e  O r d i n a n c e  a l l o w s  p a r k i ; r g  g a r a g e s  t o  h a v e  r h e  s a m e

b u l - k ,  h e i g h L  a n d  s e c b a c k  s c a n d a r d s  a s  p r i n c i p a L  b u i l d i n g s  - - n  c h e

z a n e  t  w i r h  r h e  a d d i c i o n a l  b . n - I _ u  ( '  l = i n g  - x c l , : J e d  j n  L h e

c a l c u l a r i o n  o f  b u i  l d i n g  c o v e r a g e  o r  f l o o r  a r e a  r a L _ o

4 .  T h e  M a s t e r  P l a n  n e i t h e l r  p r o v i d e s  f o r  n o r  r e c o m m e n d s  t h a t

r r - l :  
j - r  t - 6  n a ' - i - - o . 1  ,  i . h : -  i - - -  - . * : F 1  { i c , / r  . .  - f  t h ey " ' , ' . . ' : f

p ^ r ^ , . ^ L  i f / l  c l . - t - . . . r c a  - . o i  
w  

:  l  L  .  -  , t  
:  v  , _ \  .  L  a  -  _ c n e .

L r r  L  r r  q r r /

5 .  M o r e o v e r ,  t h e  p r o p e r L y  , v a s  o c c u p i e d  b y  a  h o s p i c a l  a n d

I  r ^ -  - . . - l -  - - . . r a - . - a . c  = . - 1 n  . 1 . . - i r , .  
t h d fI  J v  ! . -  

q q '  ' r ' Y

- i - 6  r  ^ : r ' r ,

6 .  A s  a  r e s u l t  o f  t h e  d d o p r r : r -  o I  t h e  O r d t : t a n c e ,  L h e

- , . ^ a y i - r -  i .  L h a  . ^  6  n : - - a t  . . , i  - L  i -  h r - . 6  D - - ^ . t r ) L .  . . , ! -  i ^ l -  ;  e  - - r - - r - t t e do  P L  L  ' ( ( r

t o  have  a  pa rk i ng  ga rage .  Eve ry  o the r  t r acL  o r  I o r  r n  t he  Bo rough

i  q  r c e r r r i  r e d  h r r  n r r i i  n : n r - a  r a  h . e r r e  n :  r l r  i n a  r r  r r r r d o  I  o ' a 1

The  Ord inance  acco rd ing l . , '  con fe rs  a  sDec ia l  bene f i t  on

the  p rope r t y ,  and  i s  rn tended  to  bene f i t  t he  owner  o r  occupan t

l 0



t he reo f  and  was  no t  enac ted  f o r  hhe  pu rpose  o r  e f f ecL  o f  advanc ing

o r  p romoc ing  rhe  Bo rough ' s  l and  use  p Ian ,  as  ev i de : r ced  by  che  f ac r

t haL  pa rk i ng  s t r uc tu res  a re  devo id  o f  r e fe rence  i n  t he  Mas te r  p l an

^ f  F * 1 -  I  - r i r l  . r q o  - ^ r r . l a u . i o n .

8 .  The  Ord inance  cons t i t u t es  i l l ega l  spo t  zon ing  and  shou ld

be  s t r l c ken  as  a  ma t te r  o f  l aw .

w l r -H jR-E ; r ,  uR .u  ,  p ta rnc . r l t  demands  l udgmen t  aga  l ns t  de lendanLs  as

fo f l ows :

A .  De te rm in ing  rha t  r n r - l us i on  i n  r he  Ord_ inance  o f  pa rk l ng

1 i ' r . r F q  : r r i - - q q . \ r \ /  r r q F  i q  i n l  e r d e d  r - r - j n t c r ro L L c  "  - . - _  1  J F c : L  I  c r  I

bene f r t  on  Lhe  owne r  o r  occupan r  o f  t he  p rope r t y  r aLhe r  r han

f r r r r h e r i n . r  i - h F  r - o m n r c h p n q i  r ; c  z n r r i  n r r  n l : n  n t  r h a  R . \ r ^ r i . r h .- , , = y . " ' ' ! v ! v u : J l l l

p  T n l / :  l i r t : 1 -  i  n e r  - h e  n r d i  c n - r  ? ^ n i  f r . r  '  a .  ^ 's J  J I ' v  !  ! v r r  r r ! Y

l -aw;

C.  Fo r  counse l  f ees  and  cou r t  cos ts ;  and

D .  Fo r  such  oche r  r e l  r e f  as  Lhe  cou r l  may  deem equ i rab le

and  j usL .

FIFTH COUNT

L .  P la i n t i f f  r epea rs  and  re i Le r  a tes  t he  a l l egac ions

con ta ined  i n  t . he  F i r s t ,  Second ,  Th i rd  and  Four th  Coun ts  o f  t he

^ . m r  -  
r - . . .  r q  i f  h e - e . _ n d f  t e r  s e t  i o r t h  a L  

- 6 - - '  hr r r ' : J r r ! .
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The  Ord inance  was in t roduced  on f i  z c r  r o = z l i n -  r ] -  A

mee t j ng  o f  t he  Mayo r  and  Counc i l  he ld  on  Feb rua ry  19 ,  2AA8 .

3 .  The  Ord inance  p roposed  a  change  t o  t he  c l ass i f i ca t i on  o f

t he  H  D i s t r i c t ,  i - n  t ha t  i t  p rov rdes  t ha t  med i ca l  schoo l s  wou l -d

cons t i t u t e  an  add i t i ona l  p r rnc i pa l  use  w i t h i n  t he  Zone .

4 .  Fu r t he rmore ,  t he  Ord inance  pe rm i t s  a  med i ca l  schoo l  t o

r ^ e *  r - r r  ' , ' l  - L . r . t -  r  h r - c n , -  a -  - . -  r - F r ! - w  l ^ ^ , - r l  ^ ' . ) l 1 ' l  d n d

i n  n n e r r t  i n r r  T h a  r r  a f  f  i l  i : r e d  i ,  r r  I  - - -  F  l '  - " - - r  ^ -  r r  l r e

' a . r . . i r ^ . 1  f c  h F  i r  I ' f  l - a  r r - \ - F q q  n E  r h - r i r : r r  c  ^ r o  r -  : l -  - i - e n s e s

r n r l  : n n r n r r r l  c  n , a e c q <. . - . - - sa r y  l o  op - ra r -  a  - ommun iLy  hosp i t a l  on  rhe

s i t e "  f o r  t he  med i ca l  schoo l  t o  ob ta i n  t he  requ i red  ce r t i f i ca te  o f

occupancy  ro  commence  ope raL ions .

5 .  S  i nce  Lhe  Ord jna r . ce  p roposed  a  c f  ass .L  f i ca r i on  change

rhaL  was  no t  r ecommended  i n  a  pe r i od i c  gene ra l  r eexam ina r l on  o f

-  r r n - o d  t r v  r - l ^ o  D -  t 1 - i r  ^  D .  . - . r  -  \ - i  , o  ^ T  L h er f a l r  a u u P , - s  - r  L r . ,  ,  - f , . i . . r ! 1 !

n - 1 1 - l  r r -  h o F - i . ^ / l  - - -  r h e  l r . l i - a - ^ c  w t s  r a . ,  r i  - - - r  1 r - 6  - 1  F .  ' , . i - . 1  - l  a 1 l

DroDer t v  owne rs  f oca ted  w i t h  200  f ee t  i n  a l l  d l r ec t i ons  o f  t he

boundar ies  o f  t he  H  D is t r i c t ,  Du rsuan t  t cJ

T h a  n . \ f  i  r - e  n r n r r i  d c d  tj o  p rope r r y

t h e  t i L l e  o f  L h e  O r d i n a n c e ,  t h e  d a L e  t h e

N . J . S . A .  4 A : 5 5 D - 6 2 . 1 .

'  - ' ^  - -  n c e dL L r s  r  E i y

Ord  i  ndnce  ras  l n r roduced ,

o f  t he  Ord inance  was  a l soa n d  t h e  s c h e d u l e d  h e a r i n g  d a t e

p r o v i d e d .

A  . . r n r /
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I n connec t  i on  v r i t h  t he  adop t . i on  o I  a  zon ing  o rd i nance ,

. . . . 6  - T ^ ^ 6 - -  y ^ r . .  i  . - r c  r . r - ^ , . a F ^  - ' . r J  t r  1 T \ n . , - \ t r r  - - .  . , O  
b e

h e a r d ,  a n d  t h e  n o r i c e  o f  c h e  p a r , < i n g  o r d i n a n c e  - l u s r  a p p t  t s e  w h a L

t h e  o r d i n a n c e  w o u l d  c h a n g e ,  a f t e r  o r  m o d i f y .

8 .  T h e  n o t i c e  f a i l e d  t o  a p p r l s e  t h a t  a  m e d i c a L  s c h o o l  w o u l d

c o n s t i c u t e  a  n e w  p e r m i t t e d  u s e  r n  t h e  H  D i s t r i c t ,  t h a t  a  m e d j . c a l

s c h o o l  c o u l d  o p e n  e v e n  t h o u g h  a  h o s p i c a l  w a s  n o r  c o n c u r r e n L l y  i n

o p e r a t j o n ,  L h . 1 t  p a r k : n g  g a r a g e :  w o r - I d  i > e  p _ . r m t r : e d  o n  u h e

p r e m i s e s ,  a n d  t h a t  n e v r  b u l k  s t a n d a r d s ,  i n c f u d i n q  a  1 . 1  3 ?  i n c r e a s e

ove r  che  cu r ren t  ex i sc i ng  F loo r  A rea  RaL io  .  "FAR ' ,  l ,  and  pa rk i ng

requ  i  r emenL  s  were  p roposed  .

9 .  The  no t i ce  o f  t he  pend ing  Ord inance  f a i Led  t o  comp ly

w r  f  l t  l - h F  - e . - f i 1 ;  - e . - F . -  S  o f  N . J . S . A

r c . r r i  i  r a m a n  I  c  n F  r  h o  ' -  - -  '' - - t - . !  r l s w  r _ r c L  5 c y

- h a - r ' h v  - p r 1 1 1 i  - r  1 ' 6  L h a L  L h e

i nva l i da ted  as  a  ma t te r  o f  . La rv .

4A :55D-62 .1 ,  and  t he  due  p rocess

and  Un i t ed  S ta tes  Cons t i t u t i ons ,

: d 1 n ' r , - r '  6 r  '  h 6  ) r d i n a n c e  b e

c l g q _ L I l S  _  l e r q r . U d n L S  d sW H E R E F O R E ,  p l a i n r i f f  d e m a n d s  j u d g m e n r

f o f  l o w s  :

A .

f o r  c h e

- l a - 6 r - i r : r - r  t L A  1 - .  - a  - a - l l i r o m e n t c  n r o r c r - r r r i c r r  c_ u t * _ -  P r t f  ! t ] L r r J r  L !

adopE ion  o f  t he  Ord inance  were  no t  sa t r s f i ed ;

Ad judg ing  the  adop t ion  o f  t he  Ord inance  to  be  i nva l i d ;

Fo r  counse l  f ees  and  cou r t  cos ts ;  and

13



D . F o r  s u c h  o t h e r  r e l _ i e I  a s  L h e  c o u r . L  n a y  d e c m  e q u i r a b ] e

A t t o r n e y  f o r  P l  a i n t  j ,  f  f

Daled:  June ,  z v v 6

T  h c r e h r . '  . t : ' Y r : '  .  t - r _ ' ^ t -

Erme  pe r i od  a f l owed  unde r  Ru l -e

CERTIFTEATION

t h i s  p l ead ing  was

4 ;6 -1 .

se rved  v r i  t h i  n  t he

, )  \  )
/(ca.z-r\ {<_ l_,

ROBERT T, REGAN
At to rney  fo r  P la in t i  f  f

Dat.ed: twne / /  ,  2oog

Pursuan t  t o  Ru le

con t rove rsv  he re - i n  i s

CERTTFICATION

. 1  : 5 - 1 ,  I  h e r e b y  c e r t t f ) '  t h a t  t h e  m a L L e r  l n

n o t  t h e  s u b j e c t  o f  a n y  o t h e r  a c t i o n  p e n d i n g

a r b i t : a t i o n  p r o c e e d i n q ,  a n d  n o  o r h e r  a c t  i o n



. ) r  . t  r h  i  I  r A  r  i  . n  r - r r . T - ' r F . l  i  n -  i  < _ J _ r -  - . . . p  r d L c l l

k n o w l  e d g e ,  i n F o r m a c i o n  a n d  b e l i e t .

l . \  f  h F  l r p a i -  ^ f  h r /

/e,&,(U ,//\ -,-
ROBERT T.  REGAN
A t t o r n e y  f o r  P L a i n t i f f

u a E e o . :  J u n e  t t ,  z u 0 6

DESTGNATION OF TRIAL COUNSEL

Pursuan t  t o  t he  p rov i s i ons  o f  Ru le  l : 25 -e ,  Robe r t  T .  Regan ,

Esq .  i s  he reby  des igna ted  as  t r i a l  counse l  f o r  p l a i n t i f f ,  Thomas

Wanner .

ROBERT T.  REGAN
A f  f  n r ' n a \ r  f ^ r  P l a i n r i  f f

Dated :  , June  / /  ,  2008
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